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COUNTY COURT: NASSAU COUNTY 
PART IV 


------ 

PEOPLE op THE STATE OP NEW YORK 
-against- 



SEBASTIAN ROSSILLI, 
Defendant. 
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Mlneola, New York 
January 17, 1967 


Before: Hon. DOUGLAS P. YOUNG, 

County Court Judge 


Appearances: 

WARREN DOOLITTLE, ESQ. 
Assistant District Attorney 
For the People 

JOEL WEINBERG, ESQ., 

Por the Defendant. 


MINUTES OP HEARING 
Re: Robbery, 1st Degree 

Burglary, 2nd Degree * 

* Grand Larceny, 1st Degree 
* Assault, 2nd Degree (5 Counts*) 

fk&l yj/rjf. 


Reported by: 




Dlst. Court Reporter 
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THE COURT: People versus Sebastian 
Rossllli, Defendant has answered and the People 
are ready. Do you want to advise me, Mr. Weinberg, 

the reason for the delay in our getting started to¬ 
day? 

HR. WEINBERG: I'm led to believe by 
the D.A, that he will not produee here today one 
gentleman by the name of Brown. 

THE COURT: I'm talking about the delay 
In starting this hearing. 

HR. DOOLITTLE: Our offioe was involved 
In this and I don't think Hr. Weinberg was. I've 
been advised by our law department that the defend¬ 
ant Rossllli brought a writ of habeas corpus in the 
Supreme Court today. 

THE COURT: It was returnable— 

HR. DOOLITTLE: It was a pro ae motion. 
H. did not retain Mr. Weinberg to handle that matter 
for him. j gueee there »ae a hearing, am 1 oorreotT 

HR. R0S3ILLI: Yes. 

HR. DOOLITTLE: And that's the reason 
for the delay. Our office oppo.ed the application, I 


| 
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understand. 

THE COURT: All right. Thank you. Do 
you want to make a preliminary statement? 

HR. DOOLITTLE: Yes, your Honor. I»m 
going to request a hearing, your Honor, under Seotion 
8 of the Code of Criminal Procedure. 

One of the witnesses in the People's case 
1* * parson by the name of John Brown—William Brown, 
I'm sorry—and William Brown is a witness who on the 
felony exam made a positive identification of the 
defendant, Sebastian Rossllll. 

How, the defense of alibi has been raised 
by the papers submitted by Bergen, and accordingly 
ldentlflcatlonbecomes the crux of this case. 

We've attempted to subpoena Mr. William 
Brown and it's been impossible to subpoena him. 

i i 

How under the provisions of the Code, 
Seotion 8, the felony exam would be admissible in this 
oase provided the People can substantiate that with 

'. t . . # 

due diligenoe they have attempted to serve tho sub¬ 
poena on defendant. William Brown, and the diligence 
has been whole-hearted and the fact that as a result 
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of the diligence and the attempt to serve him_he 

c 

la not In the State and cannot be served and vhat 
we»re requesting now Is a hearing. 

I intend to show what efforts have been made 
on behalf of the People to serve Brown and In lieu 
of his appearance, the felony exam transcript of 
Brown's testimony will be read Into evidence during 
this trial. 

MR. VETHBEROs May I be heard on this 
premlmlnary hearing application, your Honor, solely 
for the f ollowlng purpose —that on February 5, 1965 
there was a hearing In Felony Court with regard to 
this defendant and at that hearing two witnesses 
were present, one Sydelle Marcus and one William 
Brown. Maroua was unable to Identify the defendant 
and Brown made a positive identification. 

Some two years have elapsed since that 
date and this case has not come to trial during the 
period of two years, I was not the attorney for this 
defendant at that hearing. 

I state that in view of the faot that it 
would appear that the sole witness—eye witness to 


1 











5 


o 


1 

2 

3 


10 

11 

12 

13 

14 

15 

16 
17 


this defendant's Identification was William Brown, 
and further, that the defense of alibi has been set 
forth here, that there nay have been a grave consti¬ 
tutional question Involved in this matter* 

Should this hearing permit the IntroductJ 
of such testimony upon the trial, and should the nub 
of a decision or basis for a Judgment be that hear- 
would state then that Ido not believe that 
this seotlon was designed or was purposed for any de¬ 
fendant being convicted, if he should be, solely on 
the predicate of a prior testimony where a protracted 
period of time has gone by and counsel has not been 
given the opportunity to c rose examine In the same 
manner as though he would cross examine that particu¬ 
lar witness at the tins of trial. 
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THE COURT: All right. We‘11 proceed 

with the hearing. 

% 

HR. DOOLITTLE: I call Mr. Fabian, please 
LEONARD FABIAN,3 Grant Court, 
Hicksvllle, called as a witness and having been 
duly sworn, testified as follows: 

DIRECT EXAMINATION BY MR, DOOLITTLE: 
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Q Mr. Fabian, by whom are you employed, and in 
what capacity? 

A The D.A. of Nassau County as a process server. 

Q And during your employ as a process server for 

the D.A.»s office, were you in charge of the case of People 
against Rossilli-that is, getting the subpoenas out and 
making sure that the witnesses were subpoenaed? 

A Yes, sir. 

Q And were certain efforts made to obtain a wit¬ 
ness by the name of William Brown? 

A Yes, 

Q Will you tell me what address we had where the 
man William Brown was a witness in the Rossilli case ori¬ 
ginally? 

A Yes, sir. 700 Park Avenue, New York City. 

Q Will you tell me, sir, what efforts were made 
to subpoena the witness William Brown and what were the 
results of those efforts? 

A Subpoenas were delivered to 700 Park Avenue and 

we were not able to locate WiUi« n B row n at that particular 

address, 

Q Did you ascertain that he no longer lived at 
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^ «■' that address? 

2 

MR. WEINBERG: Your Honor, I*m going 
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^ to object to this unless sons time and date be 

_ aet forth. 
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THB C OURT: Sustained* 

Q When for the first time did this thing ap¬ 
pear for trial, would you cheek? 

A The reeords lndioate that a subpoena was 
sent the first tlme on May 21, 1965* 

Q And at that time was the witness William 
Brown subpoenaed? 

A Yes, aoeordlng to these reeords. 

Q He was subpoenaed at that time? 

A Yes, sir. 

Q Was he resubpoenaed at a later date? 

A Yes, he was subpoenaed again on September 

13. 1965. 

Q And was he actually subpoenaed on that day? 

A ~ Yes, sir, ; 

Q At 700 Park Avenue, Long Beaoh? 

. * 9+ . « f 

A I believe so. 

Q And the ease did not go to trial on either 
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of those instances? 


Q Did there eome a tine thereafter that he 
vas subpoenaed? 

A Tee, he was again subpoenaed in July, on 

July 6, 1966. 

Q I see. And at that tloe was he actually 
subpoenaed? 

A Ho, the subpoena for July 6th was returned 
uith Infonnati on-— 

Q Where was he attempted to be served, sub¬ 
poenaed at that time? 

A At 700 Park Avenue, New York City. 

« Did you aeaartaln , t that tin. that Wlllia. 
Brown no longer U*.d at 700 Park Avanua. long BoachT 

A Thla waa whore he worked. If I getthla eor- 
peatly. Thla waa wh.r. h. worked. He wa. „ 0 t at thla 
addree. and thla waa a garaga. They would not glee 

•ny other addre... That wa. th. only addraa. w. had for 
bim, 700 Park Avenue, at that time. 

« So at that tine he wa. unabl. to b. aubpo.na.d 
is that correct? 


iMsamnaum 
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Tea. 


Q w hat other attempts were made, or what other 


offorst were made to attempt to subpoena the witness 


Villiam Brown? 


Through telephone calls and additional sub- 


poenaes. None of them were to any avail. 


Q And as a result of your investigation what 
Information did you receive as to the whereabouts of 


Villiam Brown? 


Veil, eventually we found another address in 


the Bronx. 


Vhat address? 


835 Trinity Avenue, Bronx, New York. 

Vac an attempt made to subpoena him at that 


address? 


Yes, there were. 


Vas it ascertained whether or not he was at 


this address? 


Ve could not locate him at that address. Our 


information indicates we couldn»t find him. 


Did they cheek to ascertain whether or not— 


the prooess check to ascertain whether or not he had left 











Fabian-for the People-direot 10 


1 

2 

9 

4 

5 

6 
7 
• 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


any forwarding address? 

A Yes, ve did try the post offiee and we 
eould not get any information from them. 

Q In turn--besides the prooess server did 
you eause another investigation to be conduoted by the 
detective who was handling the oase—that is. Detective 
Altomare? 

• • i 

A Yea. 

Q And you of your own knowledge don't kaov 
what the result of that investigation was, is that cor¬ 
rect? 

A Ho, sir* That address of 835 Trinity Avenue 
was given to us by Detective Altomare and we o ontinued 
from that point on* 

Q I believe you testified the last time he 
was aotually served was September, 1965? 

A I believe that is oorreot. September of 1965* 

Q Slnoe that time do your reoords indicate 
how many times the D.A's office attempted to looate this 
person? 

A Five times, with actual subpoenaes out five 
times, and there were many other telephone ealls* 
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7 ablan-for the People-direct 12 

Q And §11 of the lnTestigetlona Indicated no 
one oould find the whereabouts of the witness Brown? 

A Corroot, 

HR, DOOLITTLEj I haws no further 

questions. 

CROSS EXAHINATION 
BY MR. VEINBERO: 

Q Mr. Fabian, did you at any time personally 

talk with Mr. Brown? 

A Mo, sir. ^ 

Q So that everything you've refleoted la what 
transpired In your offloe but you have no personal know¬ 
ledge of any of this. Is that true? 

^ .*••# I 4o have some personal knowledge of 

this. ' * ' V ~ 

,* • •'«* * • * .. • # . 

Q Then you served William Brown with a subpoena 
onoe and then you served him again In 1965? 

A That's oorreet. 

Q That's refleoted on your reoord, Is that 

eorreet? 

A It Is refleoted on the records that we 
served, that he was served with a subpoena In 1965. 
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Fabian-for the People-direct 12 

Q On two different occasions, is that correctT 

A Tes. 

Q Now subsequent to the two different occasions 

that William Brown was served with subpoenas did you have 
any personal conversation with William Brown subsequent 
to September, 1965? 

A I never did, no. 

Q Now in conducting this investigation do you 

have any memory of telephone numbers that were ever given 

to you by William Brown in your paper that you're reading 
there? 

A I don't know whether any of these numbers 
were given by William Brown. 

Q When William Brown was served with a sub¬ 
poena to appear at Court, one of your men served hi. with 
a subpoena, is that oorreot? 

A Yes, 

Q Do you know whether he had a conversation 

with Brown as to what date to show up, how to get in 
toueh-vas there any .ethod employed between your office 
and William Brown when he was supposed to come into the 


oourtroom? 
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1 I would aaaum. that the u.u»l procedure or 
gathering th. name. addrea, and telephone number of th. 
individual would be_ 

« Bo you hee. thet In front of you there 

today? 
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A Tee. 

Q °° TOU btn “>• eddr.as end telephone 

number of that man? 

A Correot. 

^ A * ° f what data do Tou have the name, ad¬ 

dress and telephone number? 

THE WITNESS: Ae of what date? 

MR. DOOLITTLE: Yea. 

* *he flr.t addreat ea of May 21 , 1965 . 

<1 And when la th. la.t on. that you ha, 

A That would b—l.t me ch.ok-th. „.,t date 
when th. addreeawaa 8 3S Trinity Arenue. y don , t h> „ thtt 

Hated, but that wa, after-that would hay. been 
after July of 1966. 

« How on September «. 1965 I think you atat.d 
that you .erred . .ubpo.na on Mill., Brown. 1 . that 


eorreet? 
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Ho# I did not, 

Q Somebody served a subpoena on William °rown 
—I think It was September 13 th of 1965, correot? 


5 

A 

Correct, 

6 

Q 

?Dld you get an address for him as of that 

7 

date? 


• 

A 

*hat is still the 700 Park Avenue, 

9 

Q 

Did you have a telephone number there? 

10 1 


A 

Two of them. 1 

11 i 

12 

Q 

”or that address? 1 

A 

fee. 1 

13 1 

14 

Q 

Fay I have those telephone numbers? 

15 

A 

Yes, TR 9-4134 «nd RH 4-7750. They're both 

16 

212 exchange 

s. 

17 


HR. WEINBERG: No further questions. 

18 


MR. DOOLITTLE: Thank you. 

19 


20 


THE COURT: May I ask a question? I 

AW 

21 

understand one address to have been recited 700 Park I 

22 

end a 

subsequent reference to this in Long Beaeh. 

23 


HR. DOOLITTLE: It's New York City# 

24 


THE COURT: Then Long Beach was wrong. 

25 


MR. DOOLITTLE: I've got Long Beaoh on 
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my nind. 

THE COURT: All right* Let»e proceed* 
MR. DOOLITTLE: I cell Detective 

A1tomare. 

DETECTIVE CARMAN ALTOMARE 
Shield 35 , 4th Squad, Nassau County Police Depart¬ 
ment, oalled as a witness on behalf of the People, 

and having first been duly sworn, testified as fol¬ 
lows: 

DIRECT EXAMINATION 
BY MR. DOOLITTLE: 

Q Now, Deteotive A1tomare, in the course of 
your duties as a deteotive in the Nassau County Police 
Department attached to the 4th Squad were you in charge 
of the oase of People against Sebastian Rossilli? 

A Yes. 

Q That s your case, is that oorreot? 

A Yes* 

Q At some time prior to today did you get a 

•all from the D. A's office requesting assistance in lo¬ 
cating the witness, William Brown? 

A Yes* 
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Q Cen you tell me approximately when you got 

that? 

A I believe it was the end of Ootobar of be¬ 
ginning of November, of 1966. 

^ you make an attempt to ascertain the 

whereabouts of Vi 11 lain Brown? 

A Yes, sir, I did. 

Q Incidentally, prior to this time did you 

know where William Brown lived? 

A Yes, sir. 

What was his .ddresa? 

Prior to that time. Trinity Avenue, in the 


Q 

A 


Bronx, 


Q 

A 

Q 


Did you know where he worked? 

He worked at 700 Park Avenue, New York City, 
How will 70U tell me onoe you got this ques¬ 
tion from the D. A»s office what efforts, if any, you 
made to ascertain the whereabouts of the witness, William 
Brown? Tell us everything you did, 

A First thing I did, I called his employer. Hr, 
Minskoff at 700 Park Avenue, New York City, I spoke with 
Ms secretary who I had dealt with before and she told me 







Altomare-for the People-direct 17 

^ Brown wasn't forking with then any wore; she doesn't 

2 

know where he could be located, I then called the old 
telephone number in the Bronx, I was told he did not 
lire there any more, 

Q Did you inquire as to whether or not he Jef 
a forwarding address? 


A I asked if there was any way I could contact 


him and they said he did not lea7e any address where he 


could be located. 


Q What did you do then? 


A I then contacted the Board of Elections in 


the Bronx, I spoke to a Mr, Printy and he checked his 


reoords dating from 1956 to 1966, with negative results. 

Q There was no William Brown given—in other 
words this William Brown was not registered as a voter? 


A No, sir. 


Q So you got no address of his whereabouts? 


Did you actually visit his home? 


A I did not, no, sir. 


Q Did somebody in the Detective Bureau? 


A I believe so. 


Q 


Do you know who that was? 
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A Mo, I don't know, 

I • , ' 

Q Did you ascertain the results of the actual 
▼lalt to his hone? 

MR. WEINBERG: Objected to, as the 
best evidence would be that of the witness who 
visited the home, 

THE COURT: Sustained, 

Q What else did you do? 

A I checked the telephone directory with 
negative results. 

Q What else did you do? 

A I believe that's about what I had done, sir. 

MR. DOOLITTLE: Mo further questions, 

CROSS EXAMINATION 
BY MR. WEINBURO: 

Q Detective Altomare, you've stated that you've 
done the following things and nothing further. Is that 
correct: one, you spoke with the Minskoffs; two, you 
called his home; three, you checked the address; four, 
you oalled the Telephone Company, and five, you oheoked 
with the Board of Elections, Is that oorrect? 

A I did not oheck with the Telephone Company. 
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4 

I cheeked 

the telephone dlreetory. 

M 

3 

Q 

Those ere ell the things you did? 

4 

A 

. Yes, 

5 

Q 

And they were ell done from Nassau County 

6 

were'nt thej? 

, » 

7 

A 

Yes. 

8 

Q 

* * V * , 1 i 

How, prior to September of 1966 you knew 

9 

Vlllits Brown, did you? 

10 

A 

Yes. 

11 



12 

Q 

You had talked with him before? 

A 

Yes, 

13 

14 

Q 

William Brown respeeted you, didn't he? 

15 


HR. DOOLITTLE: Objection. 

16 


THE COURT: Sustained. 

17 

Q 

Were you present when William Brown testi- 

18 

fled upon e 

felony hearing? 

19 


A 

Yes. 

20 

21 


MR, WEINBERO: No further questions. 

22 

your 

Honor, 

23 


MR. DOOLITTLE: I cell Deteotlve 

24 

Koehler, 
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DETECTIVE EDWARD P. KOEHLER , 
Shield 108, 4th Squad, Naeeau County Police De¬ 
partment, haring been called as a witness In be¬ 
half of the People, and having been duly sworn, 
testified as follows: 

direct examination 

BY MR. DOOLITTLE: 

Q Detective Koehler, In the course of your 
duties as a deteotlve of the Nassau County Police Depart¬ 
ment—you're a deteotlve attached to the 4th Squad, did 

you have occasion to attempt to ascertain the whereabouts 
of William Brown? 

A Yes, sir, I did. 

Q Did you know William Brown? 

A I knew him—I saw him, sir. 

Q Will you tell me when you started to make 
your efforts, what efforts you made and what was the 
result of those efforts? 

* In th. latter part of Ootober or beginning of 
November I nad. ceteral attenpta to locate a Villi.* Brown. 
I contacted th. New York T.l.phonc Oonpan T and dl.cuoc.d 
U with their buelnec. offle. and attenpted to hare the. 
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eheek the phone number tor mm . 

Ior *“*7 come back with 

negative r eaulte that there was no u 
^ ® as no telephone number at 

th.t addr... Hated to . Viuin Brow.. 

» 

THE COURT. Wh»t addr... or. you 
talking about? 

THE WITNESS : The Trinity Avenue, 
Bronx, address, your Honor, 

* (continued) I furth.r ch.ck.d with th. utl 
lity conpanlea. Con Bdl.on Company fo r any buam.,. m . 
on .u.h . HllUta Brown . t ttat ^ ^ 

W. . forwarding addro... that Uaoc.no b ., k with 
n.gatly. raauita. Ho Hmian Brown at that addr... with 
tholr oonpany. 1 then conta.t.d th. Poot.l D.partnont a, 
aontactod th. offlo. aarrlng hi. are. and .peaking wlth 
both th. »au carrier for th. r out. and th. i„ charge 
•t th. tin. I «.. th.ro chocking. That al.o.on. ha.k 
8 tl*., that they know 0 f no Wluia B Brown and ch.oklng 
th.lr reoorda for approxinat.l, on. y.. r prior to ny r.- 
qu..t of thl. October. Hov.nb.r. 1966. Llk.wl... they ha, 
no forwarding addr... for any Vllllan Brown. 

**«h.r, I oh.ok.d with th. r.oord. that th. 
P 0 .t Office had ,.r . wiui.n Brown .t that addr... „d 
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thay had several Browns. I had eontaotad —I had oe- 
easlon to eontaot tha phone number listed for William 
Brown and by chance the party that answered the phone 
was a Mary Brown and I said* "Are you any relative or 
any connection with William Brown?" and she said no, but 
that she did know of him and that she had not seen him 
for approximately three months prior- 
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MR. WEINBERG: Objected to as hearsay, 
MR. DOOLITTLE: Your Honor, this is a 

hearing. 


THE COURT: I think I have to take that 
• hearsay, regarding it as such, of course, 

A (continued) That's about the extent of my 
inquiries on William Brown. 

Q Did you attempt to cheok him through Sooial 
Security? 

• * « 

A Sooial Security? No, sir, I personally did 

not. 


Q w ere you aware of an attempt made to cheok 
through Social Seourity? 

A They were going to try to see if they could 
have by some means, by someone cheok it through the 
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Sool.1 Security ayetern, but the reeulte of that, I hare 
no knowledge. 

Q Are you aware of the feet that Social Se¬ 
curity does not divulge information to anybody? 

^EHJBESG! Objection, your—— 

BY MR. WEINBERG: 

Q All Of your efforts were made in Nassau 
County, is that oorreot? 

A *hat is correot, with one exception. When 
I was m New York City on another assignment I stopped a 

the postal department to make inquiries concerning Willi, 
Brown, 

Q Deteotive Koehler, assuming you wanted a 
cheek on me and my addreaa was 70Q park Avenue and I was 

• defendant to be brought In here, would you make the 
same type of cheok? 

' r - •' 

THE WITNESS: In what regard? 

Q If you wanted me to be brought into the 
courtroom today would you have „..d the .... thlt 

you employed here to aaeertaln whether 1 w.a at 700 Park 
Avenue, Mew York City? 

A I'd have to use those f.ellttl.a to attempt 
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to loeate you, 

Q A hat would be your sole facilities? 

4 As far as my assignment, 

Q You wouldn't go to the place? 

MR, DOOLITTLE: ^hat's improper. The 
process servers have testified that he was at¬ 
tempted to be served at the premises. In other 
words, the visit to the premises, 

THE COURT: I'll allow it. 

A My part of the assignment was to a ttempt to 
locate by checking at the post office section and the 
telephone company and the business utilities, 

Q Do you have any records here to reflect what 
you did? 

A Ro, 

Q It's all in your head? 

A That's eorreot, because I gave my investi¬ 

gation results to Deteotive Altomare and the sergeant, 

MR, DOOLITTLE: I have no further ques¬ 
tions, your Honor, I think that's the People's 
ease, except I will ask oounsel to concede —I 
think he has a copy of the felony minutes—that 
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thi« Is an accurate transcription of the felony 
minutes and William Brown gave his address on 
the felony hearing as 700 Park Avenue, New York. 

MR. WEINBERG: If I oould be heard on 

a motion— 

THE COURT: Just a minute, please. 

People rest? 

MR. DOOLITTLE: People rest. 

THE COURT: Defendant rests? 

MR. WEINBERG: Yes, your Honor. 

THE COURT: All right. 

MR. WEINBERG: Your Honor, as I heard 
the testimony that was adduoed here this morning 
it ia manifest to me that there has been no due 
diligence employed by the D.A»s offloe in this 
matter in that the following, at best, is the 
testimony—the first gentleman who testified was 
not Axlly conversant with what transpired. He 
was not the process server. He was merely a clerk 
in charge of the office. He had no knowledge, 
personal knowledge of anything having ooourred at 
700 Park Avenue and at this point nobody*a testified 
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that they were present at 700 Park Avenue. Hot 
one witness testified to that. Number two, th e 
perfunctory type of investigation that was eon- 
dueted by eaoh of these police officers eould 
have been conducted from a telephone out here in 
Hassau County—they»ve stated that they conducted 
it all from Nassau County with the one exception 
with Detective Koehler who was in New York on a 

different matter and stopped in to cheok upon 

•* • 

something. No records have been produced here. 

No witness testified he cheoked with the superin* 
tendent of the building or neighbors in the build* 
ing that they went physically to the buildings. 

This is all conjecture* 

THE COURT: Which building? 

MR. WEINBERG: 700 Park Avenue. 

THE COURT: That was a garage— 

MR. WEINBERG: And nobody was at 
either 700 Park Avenue or 835 Trinity Avenue. Not 
one witness has testified to that. 

THE COURT: I think you're correct about 
whatever the number was at Trinity Avenue in the 










Bronx. *hat was a residence, but I'm pointing 
out tha different situation between a residence 
and a business, 

HR. WEINBERG: I agree with the Court, 
I stated at this point my objection to this being 
let in at the trial, if it be suoh, is that there 
had been no due diligence employed by the poliee 
department. The only thing that the police de¬ 
partment has done is to state they hare not been 
able to find someone predicated upon testimony— 

I mean telephonic information. If the polioe 
department wanted to apprehend a criminal they 
moat assuredly would go to the situs where that 
criminal was. whether it be his home, his place 
of employment—. In this particular case I be¬ 
lieve the gravamen of the entire ease, the nub 
of the whole ease is predicated upon the testimony 
of one Brown, of William Brown and on the flimsy 
evidenoe that's been adduced here today, I don't 
think that the diligenoe required by the statute 
has been shown. 

MR. DOOLITTLE: May I correct one 
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misapprehension that I think Mr. Weinberg has? 

1 / ... 

I think Mr. Fabian testified—and If he did not 
so testify I'll reoall him—that an attempt was 
made to serve this man at 700 Park Avenue and an 
attempt was also made to serve him at the Trinity 
plaee. I know this for a fast. If he did not so 
testify. I'll reoall him for that purpose. 

low, this Is a hearing, your Honor. I 
oould produce Mr. Vooldns, who had to go out this 
morning. This Is his testimony. He's the aotual 
prooess server who handles the Bronx, and— 

THE COURT: Personally, I think he 
ought to be produoed. 

MR. DOOLITTLE: I oouldn't get him 
this morning because he was out serving subpoenas 
in Hew York and In the Bronx, but possibly when 
he calls In—we oan hold the hearing off In the 
meantime. 

THE COURT: One thing I don't reoall 


hearing In the testimony was where this Trinity 
Avenue address came from. It just appears as an 
address, that somebody said was an address. 
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MR. DOOLITTLE: I t link Mr. Pabian— 

THE COURT: Thera*a no testimony aa 
to where that eame from and no testimony anyone 
actually went there. Another e ritioism I hare of 
the testimony as Mr. Pabian gave is that he was 
simply reciting something that was hearsay and 
there was no foundation laid for its being pro¬ 
duced. 

MR. DOOLITTLE: ^ thought--this is a 
hearing and in faot in a hearing I don’t think 
the rules against hearsay apply as they would on 
a trial. 

THE COURT: I don't know that it's as 
broad as that bv. I do relax the rules eonsiderabl; 
in a situation like th~t, but statements, we don't 
allow somebody to just take the stand and state, 

"I think this is what happened" or "I think that's 
what happened". You have to know— 

MR. DOOLITTLE: He was saying from the 
records of the D.A's offloe which he had in his 
hand—he was reading from the reoorei. 

THE COURT: All he said was that the 
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records Indicate this and the records indicate 
that. 

MR. DOOLITTLE: Isn't there testimony, 
though, that— 

THE COURT: I don't think the founda- 
tlon was laid for it. 

MR. DOOLITTLE: I don't see what foun¬ 
dation would have to be laid, your Honor, except 
If you want me to reproduce Mr. Fabian to establish 
that is the business— 

THB COURT: I certainly think it should 
have been done, 

MR. DOOLITTLE: I didn't think it 
would be neoessary in a hearing. 

THE COURT: And then these are sub¬ 
poenas issued by—and some effort is made to 
deliver them, but I don't know what the effort 
was. • 

% . » , • * 

MR. DOOLITTLE: I can also produce 

f * • * * **'/• ’ , . ' 

Mr. Voolfens. t u 

’r THE COURT: I think that's necessary. 

MR. DOOLITTLE: I oan also produce the 
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notations that Vooltns made on the subpoenas 
which are part of the reoords of the D.A's offio 
I can bring Mr. Fabian baok up again and re-p ro 
him and if the Court wants to adjourn this un¬ 
til, say tomorrow morning and prooeed to pick 
a Jury and oontinue the hearing tomorrow morn¬ 
ing. 

THE COURT: I will do that, yes, and 
we»ll proceed with Mr. Fabian and the other 
witnesses. 

MR. DOOLITTLE: Just Fabian. I had 
three witnesses and you produced three--Fabian, 
Altomaro— 

THE COURT: Are you going to produce 
▼ooltns? 

MR. DOOLITTLE: I can produoe him to¬ 
morrow. 

THE DUTJRTi You can produoe Fabian 
right now, 9:30, everybody be here and ready. 

MR. DOOLITTLE: I can produce Fabian 
right now and get him out of the way. In faot, 
maybe I can get Voolfcns back this afternoon. 

•I ■ •< 
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THE COURT: After we pick a Jury. 

MR. DOOLITTLE: I doubt we will oomplete 
the selection of a Jury today, but I think I 
can get Fabian back now. Will you hold it a 
second. 

THE COURT: Mr. Doolittle is going to 
examine Mr. Fabian. Any objection? 

MR. WEINBERG: Ho objection. 

( Leonard Fabian, having been previously 
sworn, resumed the stand and testified 
as follows:) 

REDIRECT EXAMINATION BY MR. DOOLITTLE: 

Q During the c ourse of your testimony you 

were looking at a card, is that correct? 

A Yes. 

Q Is this in the regular eourse of the D.A. 

for prooess servers to maintain suoh a card? 

A Yes. 

‘ * 

Q And is that card maintained by the D.A's 

process server in the regular course of their business? 

A • Yes. , 

Q That is, in fact, how you keep oontrol of 
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the eaaea aa far as subpoenaing witnesses? 

A Tea. 

Q Can you look at that card and does it 

indioate to you whether or not Walter Vooldns was the 
aetual process server in this ease? 

A Yea, sir, I can, by looking at the sub¬ 

poena that was returned by Mr. Voolens. 

THE COURT: Now he's testifying from 
a subpoena and we have to get that subpoena into 
evidence. 

MR. DOOLITTLE: I'm not going to 
put anything into evidenoe yet. I don't think I have 

to, at this point. If he wants to put it into evidence 
that*a all right. 

THE COURT: Well, the testimony or 
the evidence is the record, not uhat he knows. 

He oan't testify. 

MR. DOOLITTLE: I'm merely estab¬ 
lishing, Judge, that this is arecord kept in the 
regular eourse of business. 

THE COURT: But then, you're talking 
about the card. All you were talking about was 
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tha card. Then ha asked him, can ha, and ha 
referred to tha back of a subpoena, which was 
not tha oard, I'm pointing out he's not tes¬ 
tifying from his own knowledge—that ha was 
testifying from tha record. If the testimony 
is to come in, the record will hare to come in, 

MR# DOOLITTLE: All right. I'm not of* 
faring this into evidence, 

THE COURT: Than I want to try to avoid 
giving testimony which he's not supposed to 
beeause he doesn't know what he's talking 
about. I don't say that— 

MR. DOOLITTLE: Exouse me, your Honor— 
I don't understand the Court's reasoning. This witness 
has testified and during the course of his testimony he 
looked at certain papers, one of whloh was a card. Now 
I think it's material. I think the Court has pointed 
out it's material and germane for me to establish the 
fact that the eards he looked at are records kept in 
the regular oourse of business, I don't care to offer 
them into evidence at this time beoause there are other 
witnesses on there whloh I don't want to dlsolose to 
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* » ‘ * - * •»>«.... 

th# defendant, frankly. 

THE COURT: Well, It seems to me, Mr* 
Doolittle, that there are two ways of using 
papers. One la to Introduce them In evidence 
end the other to refresh recollection. If he 
Is testifying from a refreshed recollection, 
we should establish that he knows what he's 
talking about. 

MR. DOC^ITTLE: He has established that 
he»a In charge. He's the one who has drawn 
wp the subpoena. 

THE COURT: But unless it's something 
he has personal experience with, he can't tes¬ 
tify about It. You can only introduce the 
reeords for that purpose, or you can get tbs 
testimony from the person *dio knows about It 
personally. If you are going to have him tes¬ 
tify from these records, they have to be 
introduced into evldenoe and then he doesn't 
even need to testify beoause they're in evi¬ 
dence, but he oan point out what they signify. 
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HH. DOOLITTLE: I don't follow tha 
Court's reasoning. 

THE COURT: I'll try to explain it. I 
atill don't—I'll go over it again. I think 
we should all understand each other, if ji B 
wrong, I would welcome being straightened out. 

Mr. Fabian is attempting to testify 
about things of which he has no personal know¬ 
ledge. He can't do that, but you want to get 
that in by virtue of the business record ex¬ 
ception to the hearsay law. To do that,it must 
be introduced into evidence, it doesn't permit 
him to say, "our records show this", without 
those records in evidence. He can't do this ' 
unless— 

MR. DOOLITTLE: If that's the Court's 
ruling. 

Th^i COURT* Do you find any fault? 

MR. DOOLITTLE: I don't agree. 

THE COURT: That means—what's the basis 
of your disagreement? 

MR. DOOLITTLE: I think that this witness 
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le testifying from personal knowledge. I 
also say he is testifying from things he was 
told, but this being a hearing, I think that 
ia the rule in a hearing. 

THE COURT: I'll tell you this; if he 
testifies from things that somebody told him, 

I don' think—I may take it, but it isn't 

going to be sufficient to sustain a burden of 
proof. 

MR. DOOLITTLE: I'm going to produoe 
Voolens. 

THE COURT: You are now, because I in¬ 
sisted on it. 

MR. DOOLITTLE: I don't agree with the 
Court that it's neoessary, but I'll produoe him. 

THE COURT: I want to make it olear, and 
without any purpose of criticism, I don't feel 
it is sufficient for Mr,. Fabian to get up and 
say this and this happened when he doesn't 
personally know that it happened. *11 he knows 
is what somebody told him. That's not sufficient, 
from my point of view, but you oan bolster that 
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if you wish by producing the business records 
end putting then into evidence, but not by 


Just having him say— 


KR. DOOLITTLE: Rather than putting the 
business reoords in evidenoe, your Honor, be- 
oause there are certain natters on there—in 
other words, all the witnesses contained in 
this case are contained on that card—for se¬ 
curity reasons 1 don»t intend to put that in 
evidenoe. 


THE COURT: If that is a serious prob- 
la*, there are ways we oan get around it by 
extracting the portions and deening the actual 
records to be in evidenoe, i»n sure—Mrs. 
Weinberg seens to be agreeable. He*11 go 
along with us. 


MR, DOOLITTLE: If I oan do this, your 
Honor, if I can deen in evidence those portions 
read whieh are germane only to William Brown. 
The trouble la, if it's offered into evidenoe 
physieally, there are eertaln writings that 
overflow other writings. The eard la so big— 
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THE COURT: All right. That's a good 
solution. We'll read from the business records, 
but first they have to be offered and received and 
deemed to be in evidence. 

REDIRECT EXAMINATION (continued) 

BY MR. DOOLITTLE: 

Q Let me ask you this, Mr. Fabian, we've 

talked about records here. One of those records is this 
case card, a subpoena card, is that correct? 

A Yes. 

m 

And is this what you refreshed your recol¬ 
lection wltH? 

A Yes. 

Q In addition to that case card, are there other 

records which are kept in the regular course of business by 
the D.A's office, and as part of the D.A's office it's pos¬ 
sible to keep such records in the regular course of busi¬ 
ness in addition to the card? 

A Yes, the subpoena. 

Q Now when a subpoena is served do you annex 

it to the card? Does it become part of the record? 

A 


We keep the subpoena because of the lack 
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1 Of space on the card and we U3e that as an adjunct for ln- 

* 

* formation and we write the disposition of that particular 

3 v 

subpoena on the back of the subpoena. 

4 

Q Now I believe you made certain calls your- 
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A Yes, many tiroes. 

Q Would you tell me what telephone and what ad¬ 

dress you made a call to, and when? 

MR. WEINBERG: I object to that. It's 
already been gone into. The witness testified and 
stated there were two telephone numbers on cross- 
examination. The sole purpose for reopening this 
matter was to lay the groundwork for what the gentle¬ 
man who was the process server and th*s gentleman 
to set forth precisely what he has in his records 
with regard to a process server. 

. MR. DOOLITTLE: I've reopened. I'm 
sure the Court isn't going to preclude me from 
bringing out the facts and what efforts were made, 
i V. THB COURT: I'll overrule the objection. 

Q Who made the phone calIs--when were they 

% * * • 

made and to what address were they made? 
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A I made—the exact dates of the phone call 

that I made to the numbers at 700 Park Avenue I don't 
have, but I made telephone calls to these two numbers se¬ 
veral tiroes during the past year, at 700 Park Avenue. 

Q 1966? 

MR. WEINBERG: Objection, your Honor, 
as the answer la In*generalities, not specific, and 
at the same time, your Honor, this witness has tes¬ 
tified before, set forth two telephone numbers. 

There was no testlmony--I have the two numbers, 

TR 9-4134 and RH 4-4750. That was on cross examina¬ 
tion. There's been no testimony here that this man 
made telephone calls within the last year until 
now, and he hasn't set forth any times or any places 
and he doesn't have It marked down on his card. 

He's not even refreshing his recollection and the 
card Is not In evidence, even those portions that 
are deemed to be marked In evidence. 

THE COURT: Before we go ahpad on that 
perhaps we'd better get into evidence what Is sup¬ 
posedly in evidence. 


MR. DOOLITTLE: I ask that that portion 
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of the card—the problem of this, your Honor, Is 

the fact that counsel Is permitted to see this 
card prior to i ; being deemed marked in evidence 
and there is a certain matter I don't think coun¬ 
sel should be permitted to see in this case. 

THE COURT: I thought we might handle 
it by you offering it and before it's accepted 
we'll have Mr. Fabian read such parts as you are 
offering. 

MR. DOOLITTLE: Of course, counsel has 
a right to check me to see whether I'p being 
honest with the Court. I think the Court knows 
I will be honest but I don't want to deprive him 
of the right to see if I'm doing it correctly. 

THE COURT: Mr. Doolittle, you're only 
offering certain parts? 

MR. DOOLITTLE: Only those portions as 
to William Brown and I will offer any portion of 
those records which indicate any efforts made to 
subpoena theiwltness William Brown, I ask be deemed 
marked in evidence now and be read by Mr. Fabian 
as to what it says— , 
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not his interpretation, but what the actual 
records indicate. 

THE COURT: Well, are you agreeable 
to our trying that, and then we*11 see if you 
have any objection after— 

MR. WEINBERG: Your Honor, I'm not 
trying to impede this hearing and I'm amenable 
to that but I would llke--that was the basis of 
my objection. I don't know what is in evidence 
and what isn't. That would be a proper method. 

THE COURT: All right. 

DIRECT EXAMINATION (continued) 

Q Would you read from the record that portion 

thereof—and by the "record", I mean the card, any subpoen 
or any notations that you might have there which are part 

. ; i i 

of the records kept in the regular course of business by 
the D.A'8 office—what appears there relative to, or any 
thing that appears relative to the witness William Brown. 

A "William Brown, 700 Park Avenue, Manhattan, 

212 TR 9-*U3^J 835 Trinity Avenue, Bronx, 212 665-2^55; 
the name Phyllis Collins(and Phyllis Collins is not a 
witness) has not seen Brown In over a year." That's at 
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tht 21665 2455 telephone call made today. 

MR. WEINBERG: What dates are_ 

A 1/17/67. 

THE COURT: Read each date which re¬ 
fers to any of the entries. Let's go back again. 

MR. DOOLITTLE: Well, I'm familiar 

with the card and the Court will see it. Ths face 

.. * •- 

of the card --this is a rather informal proceeding-- 
but the face of the card is more or less merely 
the name and address of the witness. On the rear 
of the card— 

THE COURT: Of the defendant, you mean. 
MR. DOOLITTLE: Of the defendant, your 
Honor. On the rear they have the notations as the— 
as to when it was served, and— 

THE COURT: Ip there any date opposite 
Phyllis Collins? 

THE WITNESS: Yes, with two pieces of 
Information and the date covers both. It also covers.— 
THE COURT: What date? 

THE WITNESS: I/I7/67. 

THE COURT: That's today's date? 
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THE WITNESS: Yea, air. 

■« THE COURT: Would you give me that again? 

THE WITNESS: n Witnea8 haa not aeen Brown 
in over a year and check Bronx poat office and re- 
fused information." X checked the poat office for 
a possible forwarding address again. 

Q la that all the information on the card? 

A That's right, sir. 

Q Is there any other indication on the card 

showing the dates subpoenas were served or were nett served 
I don't think you read those into evidence, Mr. Fabian. 

A Well, I have—subpoenas were served 5/21/65, 

9/1.3/65, 7/6/66, 9/6/66, 9 / 26 / 66 , 10/21/66 and 12/6/66. 

Q Now is there any indication whether or not 
all of the subpoenas were served or do the records indi¬ 
cate that only certain of those subpoenas were served? 

A Well, certain of those subpoenas were served. 

Q Which ones do the records indicate were ac¬ 
tually served? 

A 5/21/65 and 9/13/65* we know of. The rest, 
starting 7/6/66 a subpoena was sent to the 700 Park Ave¬ 
nue address in New York City and the information there Is, 
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1 "Left this place January 2, 1956" and then the phone num- 

* bers of 212 TR 9-4134 and RH 4-475C . 

3 

Q Do you recognize the handwriting? 

A Yes. This Is Mr. Voolens' handwriting. His 

signature Is on the back and also says "Brown left place 
of employment January, 1966, date unknown" and the date he 
brought that himself was on June 23, 1966. 
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Q I see. Are there any other— 

THE COURT: Excuse me Just a moment. I 
don't understand that. The date he brought what? 

THE WITNESS: He took the subpoena to 
the place. We subpoena the case In advance. The 
date on the subpoena. 

THE COURT: Did that match any one of 
the list of dates? 

THE WITNESS: Only that It came before 
July 6, 1966. That's In between the dates on the 
subpoena that were put down and the dates that they 
are to appear. 

THE COURT: So these dates you've 


24 

25 


given are return dates of the subpoenas and not the 
dates of the service or Issuance? 


/ 
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THE WITNESS: Right. 

Q Whose handwriting Is that? 

A Walter Voolens'. 

THE COURT: How do you spell that. 

« THE WITNESS: V-o-o-l-e-n-s. 

THE COURT: Who Is he? 

THE WITNESS: A process server working 
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for the D.A's office. 

Q Incidentally, are you familiar with his ter¬ 

ritory? 

A It's the New York City territory. Manhattan, 

Bronx and Brooklyn. 

Q I see. Are there any other papers or records 

kept In the regular course of business by the D.A's office 
which refer to efforts made to subpoena the witness, Wil¬ 
liam Brown? 

A No, I believe that's all, sir. 

MR. DOOLITTLE: That's all. 

MR. WEINBERO: May I Just get one p'- lnt 

of clarification? 

RECROSS EXAMINATION 


BY MR. WEINBERO: 





47 ! 


Pabian-for the People-recross 


Aa I understand it, the dates 7/6/66, 9/6/66, 


9/26/66, 10/21/66 and 12/6/66 are return dates on sub¬ 


poenas? 


Yes. 


They* re not dates of attempted seT’vice, la 


that correct? 


No, sir. 


MR. WEINBERG: No further questions. 


BY MR. DOOLITTLE: 


Let «.e ask you tb 1 ^; does that indicate to 


you—Is there a procedure that is followed In the I.A's 


office as to serving subpoenas? 


Yes. 


MR. WEINBERG: Objected to, as the 


record speaks for Itself, or themselves, and the wit¬ 


ness already testified as to what transpired pursuant 


to the records 


MR. DOOI-ITTLE: He has personal know¬ 


ledge, too, your Honor. 


THE COURT: No, I would take this as, in 


effect, indicating what significance these records 


nay have. 




I 


♦ 
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MR. WEINBERG: Only subject to the man 
who was actually supposedly going to serve the sub¬ 
poenas. I could draw five subpoenas and leave them 
on my desk-- 

. 0 • - * . 

- THE COURT: Don't you see—these were 
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business records and the purpose of getting them In 
Is that they Indicate something. It's not self- 
evident, and that's shown by your recent question. 

I want to find out what they Indicate. 

I may or may not accept them as proving anything. 

MR. DOOLITTLE: These records Indicate 
that attempts were made to serve these subpoenas 
prior to the return date of the subpoena. 

MR. WEINBERG: I object to that, your 

\ 

Honor. That's not what the record reflected. 

BY THE COURT: 

Q Now. tell us.what do these dates mean to a 
member of the D.A's staff who examines these records for 
the purpose of Interpreting them? 

A They would mean to me that this was a sub¬ 
poena sent out and that the Individual was aupposed-I mean 
Q What does "a subpoena sent out" 


mean? 
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A A subpoena Is given to a process server and — 

Q The fact that a subpoena Is Issued for a 

certain date, does that Invariably mean it's always given 
to a process server? 

A As far as my knowledge, yes, sir. I always 
gl e them to the process server. 

Q It's never recalled or never disregarded or 
never followed up? 


A Well, in order to make sure that there would 
be no Inconvenience to witnesses In case a case is not 

going on there Is a telephone number on there and these 
subpoenas go out- 
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4 Oetting back to these dates here, this means 

that a subpoena was Issued and, as far as you're concerned 
as an employee of the D.A's staff who Is familiar with 
these records and Interpreting—this means to you that a 

subpoena was handed to a procc,s server for the purpose 
or serving? 

A Yes. 


Q 

A 


Does that mean anything else? 

It means that this Is a return date. 
Of the subpoena? 


Q 
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BY HR. DOOLITTLE: 

Q Does if mean whether or not—is there any 

Indication whether the subpoena was handed out prior to 
the return date or after? 

A Ho. No, in the normal course of the business 

it would be before the return date. 

Q Have you ever known of a situation where a 
subpoena was dated on a return date where- ita issued after 
the return date? 

A No. 

4 

Q Let me ask you this. I think you testified 

you made a call on January 17th—today's date? 

A Yes. 

Q What did you mean— 

THE COURT: Excuse me. I Just want to 
clear up the matter of these records and their ad¬ 
missibility. 

s , 

MR. DOOLITTLE: That's the last question 
I have of Mr. Pablan. 

MR. WEINBERG: I'll permit Mr. Doolittle 
to ask his question. 


MR. DOOLITTLE: I'm sure he wants t> 
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1 

cross examine on this. 

2 

THE COURT: I don't like to be techni- 

) 3 

4 

cal, but you're supposed to be getting these records 

s 

Into evidence. 

6 

MR. DOOLITTLE: I renew my offer. 

7 

THE COURT: Have you any objection on 

B 

the bases which you discussed? 


MR. WEINBERG: I object, your Honor. 

10 

it 

THE COURT: --or do you have any fur- 


ther questions. 

12 


13 

MR. WEINBERG: I have many further 

14 

questions. 

IS 

THE. COURT: All right. 

16 

BY MR. WEINBERG: 

17 

Q Is it always the policy of the D.A's office 

IB 

io 

when It Issues a subpoena for a return date and the sub- 

IV 

20 

poena Is not served, to have that subpoena affixed to the 

21 

papers that you have here today? 

22 

THE WITNESS: If the subpoena Is not 

23 

served? 

24 

Q If the subpoena Is not served. Will you check 

2S 

I 

_J_ 

the records you have there now, and tell me — 

\ \ 4 • 
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THE COURT: He. wasn't answering what 
I was trying to clarify—what you said if the sub¬ 
poena was not served. >•’ ./• 

A These subpoenas go out with the process ser- 

• . * 

ver and they either deliver them to the address. If they 
are not served they would come back,or they could be left 
as notification to telephone the office,and if no telephone 
call is made there Is no Indication on the record that the 
Individual called back or that he's still at a particular 
address to receive the suppoena. 

Q Now, do you have any subpoenas with you 
there now that were not served? 

MR. DOOLITTLE: Judge, I don't object 
co the witness answering, except I think he has to 
confine his answer to a yes or no answer. Other¬ 
wise, it will disclose the names of other witnesses. 

MR. WEINBERG: I'll go down the list 
and make a very simple— 

THE COURT: Do all these dates apply to 
William Brown? 

THE WITNESS: Yes, your Honor. • 

THE COURT: Go ahead. 
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* BY MR. WEINBERG: 

2 

Q Do you have a subpoena that applies to 

3 

^ William Brown that was allegedly returnable on July 6th, 

_ of 1966? 

5 

6 A Yea, I do. 
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THE COURT: Excuse me, Mr. Weinberg. 

I'n going to recess now and we will resume_we'11 

say at four o'clock. I don't know whether we're 
going to continue picking a Jury or whether we're 
going to resume this tomorrow morning, but we'll 
decide later this afternoon. 

MR. WEINBERG: That was four o'clock? 

THE COURT: Yes, but you'll be back 
here to pick a Jury at two o'clock. 

9 

( A luncheon recess was had and at two o'clock 
the hearing was resumed.) 

MR. DOOLITTLE: Your Honor, Just for the 
record, the alternate Juror, Mr. Mannock is it--Just 
talked to me. He came up and was chummy and asked 
me who was the foreman of the Jury, and was It Mr. 
--was this it that man—and pointed to Mr. Muns-- 
and he said, "Thank you" and patted me. That was 
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•11 that was said, but I know It was done In the 
presence of the defendant. That's the alternate 
Juror. 

THE COURT: Any objection to the contact 
between the D.A. and the alternate Juror? 

MR. WEINBERG: No. 

MR. DOOLITTLE: I didn't want to erobarass 
him when he was here. 

.4 ' * i » 

. * .... - ■» t 

THE COURT: Mr. Doolittle, I think In the 

♦ • . 

future it would be better to Just cut him off and 

say, "Please, this Is not permissible" and head him 
off. 

MR. DOOLITTLE: Maybe It's better. If he 
comes—I didn't know what he was going to say. I 
Just said, "Yes". 

Your *ionor, on the continuance of the hearing. 
People call Walter Voolens. 

WALTER VOOLENS, 673 Windsor 
Road, Unlondale, New York, having been called as 
a witness on behalf of th«# People and having been 
first duly sworn, testified as follows: 
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Q Mr. Voolens, you're the process server of 

the D.A's office assigned to serving processes In the 

Borough of Manhattan and theBorough of The Bronx, is that 
correct? 

A Yes. 

Q Did you have occasion to serve subpoenas on 

William Brown in the case of People against Sebastian 

Rossllll? 

A Yes. 

Q Did you actually serve them at one time? 

' • * ♦ 

A At one time, about 1965* I would say. 

Q So did there come some time in 1966 when 

you were instructed to serve him again? 

\• f «, • ’ » j 

A Yes, there was. 

Q And were you able to serve him? 

A No, sir. When I got to this garage—that's 

where I made service—the garage was in the bottom of an 

apartment building in New York City—he was a chauffer_ 

they told me he left the place of employment January 2nd, 
because it was right after the New Year, and then we tried 
to check out phone numbers and we couldn't do that, and 
finally we got some information through the detectives 
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- . » • m .« • » 

1 that we may be able to locate hla in Trinity Avenue, in 

2 the Bronx.. 

3 

^ Q Did you go to Trinity Avenue? 

s A 1 went there ' the 935 apartment house, about 

6 thlrty faBll * e s in it, and It's a house that — 


MR. WEINBERG: Objected to, your Honor, 
unless time and date Is set forth. 


9 



THE COURT: Sustained. 

10 


Q 

Approximately what date? 

11 



• 

12 



THE WITNESS: In the Bronx? 

13 



MR. DOOLITTLE: Yes. 

14 


A 

I have to check, because I got_ 

15 



MR. DOOLITTLE: Yes, If the subpoena 

16 


will 

refresh your recollection you may use It. 

17 


A 

These are my own notations on this, sir. I 

18 

19 

went 

there 

on about Wednesday—no, Tuesday, the 5th of 


July, 

, 1966. 


20 




21 


Q 

Now, I believe you knew what William Brown 

22 

looked like? 

23 


A 

.1 recalled from the first time I met him 

24 

down 

In the 

garage in the chauffer's uniform. 

25 


Q 

You got to the address in the Bronx, Trinity 


Trinity 
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Place. Tell us what you did. 

A I got there and I walked into the apartment 
house and there were no bells, no names on the mall boxes 
that were visible. They were all Jammed outside—crossed 
off, all kinds of other words on these mall boxes. I 
went around to the basement and a lot of garbage cans— 

I don’t remember because I was a little bit scared going 
myself and I saw a colored gentleman and I asked him does 
he know where Browns live and he said, "I never heard of 
the name Brown", and I said, "Who are you" and he said, 

I'm one of the custodians or superintendents of the 
building", and he said that In these particular apartments 
there is more than one family. "y ou may have the wrong 
family", or something like that, so I said, "What can I 
do?" and he said I might as well start checking. 

I checked the first two floors, rang door¬ 
bells and, your Honor, if I actually say what I want to say 
I stick out like a sore thumb in the apartments that I 
was going to and they wouldn't cooperate whatsoever be¬ 
cause these people were of a different race, and I was — 

Q All colored, mostly? 

A Yes, sir. 
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Q Did you ever find out where William Brown 

was? 

4 No, sir. I then waited outside and I think 

I recall it was about 3:30;then the mall man came and I 
asked him does he deliver mall to William Brown, and he 
said, "I'm not allowed to give you that information”, 
and I asked him could he please—I told him where I was 
from and he said, ”l don't recall any William Brown and 
I dont recall any William Brown mall coming and I don't 
have any today", so when he opened the mall box I asked 
him, "Can I look", and he said, "That's government pro¬ 
perty and I can't let you look”. I went to the house next 
door and I asked —as soon as I got to the door I asked 
this fellow—he said he was a superintendent—that's what 
he told me. He didn't know anything about Brown, and I 
reported to the office, to our office and they said they 
didn't want me to go, to be going up Trinity Avenue look¬ 
ing for Brown when I can't find him at that address at 
835 or 839-they're right next to each other. 

Q You checked the two apartments— 

A Yes. 

Q And you knew what he looked like? 
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A I knew from the first time I met him. 

Q On any of the doorbells, did he ever answer 

any of the doorbells? 

A No, sir. 

Q Did you see him in the neighborhood at all? 

A No. 

Q And nobody ever heard of him. Is that correct? 

A No, sir. 

Q Did you make any other efforts to find him? 

A Now, I believe our office checked several 

times on that whole-- 

MR. WEINBERG: Objected to. Only as to 
what this witness did. 

THE COURT: Sustained. 

MR. DOOLITTLE: I have no further ques¬ 
tions. 

CROSS EXAMINATION 
BY MR. WEINBERG: 

Q Mr. Voolens, Is that how you pronounce your 

name? 

A Yes. 

Q You went to a place In the Bronx on Trinity 
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1 

Avenue? 


2 

A 

Yes. 

3 

4 

Q 

Do you have any memoranda reflecting how you 

5 

acquired 

Information to go to Trinity Avenue? 

6 

A 

Sir, the only thing I can tell you Is that 

7 

I believe 

the detectives may have checked this out. 

8 

Q 

But you didn't get the address originally? 

9 

A 

No. 

10 

11 

Q 

And you don't know whether Brown even lived 

on Trinity Avenue? 

12 

13 

A 

I was given a subpoena to serve. 

14 

Q 

On Trinity Avenue? 

15 

A 

Yes. 

16 

Q 

You served the subpoena originally at Trinity 

17 

Avenue? 


18 


A 

No, sir. 

19 

20 

Q 

Where did you serve the first subpoena? 

21 

A 

New York City. 

22 

Q 

Where? 

23 

A 

700 Park Avenue, In the basement of the 

24 

garage. 

• 

25 

Q 

Did you serve a second subpoena? 
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THE WITNESS: At Park Avenue? 

2 


MR. WEINBERG: Yes. 

3 



4 

A 

Really, about a month after. 

5 

Q 

You served a second subpoena? 

6 

A 

Yes. 

7 

Q 

Was that served on Park Avenue? 

8 

A 

Yes. 

9 

Q 

Did you serve a subpoena on Trinity? 

10 



11 

A 

I had a subpoena to serve, but I couldn't 

1 1 

locate the party. 

12 

« 


13 

Q 

You had a subpoena but you couldn't serve It? 

14 

A 

Yes. 

15 

Q 

You never saw William Brown on Trinity Avenue, 

16 

did you? 


17 




A 

No, sir. . 

18 



19 

Q 

You don't know whether William Brown ever 

20 

lived at 

Trinity, Park Avenue or any other place except 

21 

that you 

served two subpoenas to 700 Park Avenue, In New 

22 

York City, Isn't that true? 

* 

23 

A 

Yes. 

i 24 

Q 

I could have lived at Trinity Avenue and you 

25 




wouldn't 

have known the difference-- 
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MR. DOOLITTLE: Objection. 

THE COURT: Sustained. 

e Did you go to the police department In that 
area to ask someone to aid you? 

A No, sir. 

« Did you take a look at the mall box and ask 

who the owner— 

A There was a sheet there. Department of the 
City of New York, who the owner is on it. 

Q No owner listed? 

A No, nothing. 

0. Did you go to the Department of Buildings * 
to find out who owned the building? 

A No. . .. 

• . . ; * ' r 

<1 Did you go to the poet office to fill out the 
form to find out whether this man lived In that building? 

A No, sir. * 

« What la your method of operation at-ln the 

aervlce of subpoena. In the D.A's office? Do they give 
them to you beforehand? 

A Yes. 

e And you are the .ole server of processes for 
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subpoenas for the D.A's office In New York City, Is that 
correct? 

A No. 

Q . In the Bronx and Manhattan? 

A I am supposed to do them—there's other men 

that do my work too. 

Q Do you have any records here today that 

would reflect when subpoenas were given to you to service 
In the Bronx? Any records at all? 

A They're downstairs In the office, yes, sir. 

Q Didn't you speak to Mr. Doolittle before you 

came up here this afternoon? 

THE WITNESS: Regarding what? 

MR. WEINBERG: Regarding your testimony 

here today. 

A Mo, sir. 

Q How did you know to come to testify here? 

A He called me to testify. 

Q Didn't he tell you to bring the records with 

' * • 

you? .* 

MR. DOOLITTLE: Your Honor, may I cor¬ 
rect this? I didn't call Mr. Voolens. He called in. 
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I think. 




i 

THE WITNESS: 

That's right, sir. I 

called in. 

Doolittle. 

That's right. 

I haven't talked to Mr 
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Q What records have you got here now? 

A That Is with Mr. Fabian, I believe-- 
Q . That's all the records there are? 

A There's also a log kept of the dates the 
subpoenas are made and issued to the men. 

Q Do you have a copy of that log? 

A I can get it. 


MR. WEINBERG: I would like to see that 
log at this point. We have a situation. If 1 may 

aay so since lfs a hearing, where on five different 
occasions subpoenas were alle e edly turned over to a 


process server to serve Mr. Brown. 

Now, 1 would like to know who received 
those subpoenas and what efforts were made to serve 
those subpoenas, lfs purely-all that this gentle™ 
has testified to Is that on one particular occasion, 
on July 5, 1966-whlch Is almost six months ago-he 
went to an apartment house In Bronx. County and- 
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>. • -- .... 

THE COURT: I remember what he testi¬ 
fied to, so-— 

MR.. WEINBERG: I would request at this 
time, your Honor, that this defendant—I mean this 
witness, shall produce here the records of the D.A's 

office as to who received the subpoenas and what was 
done with the subpoenas. 

THE COURT: Can we have that sent up, 
Mr. Doolittle? 

MR. DOOLITTLE: It's last year's, your 
Honor. We can get it by tomorrow. I don't know 
where they keep it now. 

THE WITNESS: I can go down and get It. 

THE COURT: Without delay? 

THE WITNESS: I think so, 3 lr. 

THE COURT: Suppose we excuse Mr.-- 

MR. DOOLITTLE: Your Honor, the detec¬ 
tives testified that after Mr. Voolens, they took 
over. That's exactly what Mr. Fabian testified to 
when Voolens came back with nothing—then he turned 
it over to the detectives, 

MR. WEINBERG: If that be the testimony. 
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then I shall not ask any further questions. 

If that's the—may I understand, Mr. Doollttl 
this gentleman stated-and If I misunderstood,’ then 
correct me—this gentleman stated that he had a sub¬ 
poena to serve. He had served him on two different 
occasions at 700 Park Avenue, and on this particular 

r 

occasion he received-probably from the detectives. 

Information to serve this man on Trinity Place, which 
was July 5th. 

He went there, made some efforts there to 
find the man, couldn't find him, and from that day 

to this day, you haven't been back there, is that 
correct? 

THF. WITNESS: No. 

0 And it was all turned over to the detectives 

after that? 

MR. DOOLITTLE: No, your Honor. Mr. 
Fabian said he made several telephone calls. 

MR. WEINBERG: i»m not going to refute_ 

THE COURT: He's only talking about 
the»e date. here. In ether woiMe, we eeem to differ 
slightly on what the dates 


are. I havs four dates. 
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MR. WEINBERG: The date, a, I remember 
them, your Honor, marked down, were July 6th, Septem- 
* )er 6th, September 20th— 


5 


THE COURT:. I have September 16th. 

6 


MR.DOOLITTLE: P or which subpoenas were 

7 

Issued? 


8 

A 


the COURT: Yes, October 21st. 

V 

10 


MR. WEINBERG: And December 6th. 

ii 

• 

• THE C0DRT! And y°“ "ant to inquire Into 

12 

what happened with tho,e subpoena,? 

13 


MR. WEINBERG: What did they do with 

14 

them. 


15 


THE COURT: All right. Can you get that 

16 

for us? 


17 

18 

* 

THE WITNESS: Yes. ,i r . May j say 80me _ 

thing? 


19 


‘ >■ 

20 


THE COURT: I don't know. Did you want 

21 

to hear what 

Mr. Voolens has to say? 

22 


THE WITNESS: I want to a,k a question. 

23 

24 

25 

What exactly do you want me to get-the subpoena, ■ 

that were Issued that day? 


MR. WEINBERG: They could have been 
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Issued and left In the desk. What happened to the 
subpoenas? 

THE COURT: You said there was a log. 
THE WITNESS: That's what I want to get 
THE COURT: We want to see what the leg 

shows. 

! »v m 

MR. DOOLITTLE: I'm running Into a time 
problem. I have this witness from Florida. I wante< 
I won't have much opportunity to talk to him tomorrov 
if we're going on with the hearing again. Unfor¬ 
tunately, my witnesses came from a ccuple--from out 
of state. 

THE COURT: How about lunch time? 

MR. DOOLITTLE: I've got to eat, too. 
THE COURT: When were you going to put 

him on? 

MR. DOOLITTLE: I don't know. He will 
probably be my second witness. 

THE COURT: If I have to. I'll give you 
a short recess to talk to him. 

MR. DOOLITTLE: I don't like to do it 
in the middle of a trial. He's down in my office 
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.7 know that, but I know he has to get to 

where'8 he's going tonight, too, and we— 

-• »' ^ ♦ • »• 

' -j * •• THE COURT: Let's see If we can get 

finished with Mr. Voolens. I think we're almost 
finished. 

(Walter Voolens, recalled to the stand, and being 
previously sworn, testified further as follows) 

CROSS EXAMINATION (continued) 

BY MR. WEINBERG: 

Q Mr. Voolens, have you gone to your office and 
ascertained whether you do have such record? 

A Sir, on the date that we made is what I said 

before, September 6th. I didn't get any subpoenas after 
that. 

Q You mean July 5th? 

A No. July was —I have that one right here. 

THE COURT: Excuse me Just a minute now. 
The only date that an attempt was—was that September 
6th of what year? 

THE WITNESS: 1966. 

MR. DOOLITTLE: The last date? 

THE WITNESS: The last date, yea, sir. 
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Q Mr, Voolens, unless I misunderstand. It's my 
Impression you said you were In the Bronx on July 5th, Is 
that correct? 


A If I said It, I'm sorry. I thought you were 

talking about this one right here, which I have. 

Q You weren't there on July 5th? 

A Mo, sir. 
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Q So then when you thought It was July 5th It 
was September 6th, Is that correct? 

A Yes. 

Q You were In the Bronx on September 6th? 

A That's right. 

Q To serve the subpoena on that day, is that 
correct? 

A On Trinity Avenue, that's right. 

Q Do you know what day that subpoena was return¬ 

able? 


A Ho, I don't know offhand. I'd have to find 
out. Wait a minute. 

Q Without looking at this, is it usual to serve 
a subpoena beforehand or on the return date? 


A 


Beforehand. 
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Q So when you say September 6th that you were 
in the Bronx if I were to tell you that the subpoena was 
returnable September 6th, would that change your recol¬ 
lection of when you were there? 

A No. 
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Q Do you want me to understand you were in the 

Bronx on the same day that the aubpoena was returnable? 

A Sometimes it could be. 

Q What records do you have here to show that 
you were in the Bronx on September 6th other than your 
recollection? 

* • 4 • . 

A I have no record. 

Q You don't keep any records? 

THE WITNESS: Of where we go each day? 

MR. WEINBERG: Yes. 

A Because It's Impossible to do all the sub¬ 
poenas in one day. we hold them over from one day to the 
next. 

Q What do you do with a aubpoena that's not 
served? 

A Bring it back to the office with the infor¬ 

mation. 
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Have you got the subpoena here for September 


6th? 


No, I don't. 


Q Do you know what happened to that subpoena? 

A No, I don't. 

MR. WEINBERG: No further questions. 
REDIRECT EXAMINATION 

BY MR. DOOLITTLE: 

Q You said something about July 6th. Actually, 

you attempted to serve the defendant, William Brown at 

700 Park Avenue, Hew York City on July 6th, la that cor- 
rect? 

A 700 Park Avenue, July 6th, that's right. 

Q And after that date and some time prior to 

September 6th you got the Bronx address, is that correct? 

A That's right. 

Q Was it on September 6th that you went up ther< 

and attempted what you Just testified? 

A I believe so. 


MR. DOOLITTLE: No further questions. 
MR. WEINBERO: No further questions. 
THE COURT: Just before you leave, I 
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MR. DOOLITTLE: He has that there. 

THE WITNESS: I have the log, sir, but 
it wouldn't be in this log because we didn't get 
any subpoenas after that date, which I told the 
gentleman, I didn't get any to go to the Bronx. It 
was turned over to the detectives. 

THE COURT: All right. You may step 

down. 

(The witness was excused) 

MR. DOOLITTLE: I can put Detective 
Altomare on now. He's Just come back. 

THE COURT: All right. 


1« 
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MR. DOOLITTLE: I call Detective Altomare 

to the stand. 

CARMAN ALTOMARE, recalled to 
the stand on behalf of the People, further testified 
as follows: 

REDIRECT EXAMINATION BY MR. DOOLITTLE: 

Q Detective Altomare, this address in the Bronx— 
Trinity Avenue, is it? 


A 


Yes, sir. 





Altomare-for the People-redirect 


1 

2 

3 

4 

5 

6 
7 
3 
9 

10 
11 
12 
13 
1 < 


1 


20 

21 

22 


24 

29 


Q Was that an address that William Brown had 

given you at the time you originally met him? 

A The first time I met him, yes, air. 

Q Did you give that information or that addre 

to the D.A's office? 

A Yes, sir, I did. 

Q Was that after you learned that he couldn't 
be served at 700 Park Avenue? 

A That's right, sir. 

^ ^ Today, under my instructions did you go up t 
Trinity Avenue to that address in the Bronx? 

♦ 

A Yes, sir, I did. 

Q Did you, together with Detective Koehler 

conduct an Investigation and learned the whereabouts of 
William Brown? 

A Yes. 

Q Will you tell me when you left, where you 
arrived and what you did—everything you did and every¬ 
thing you ascertained today? 

A We left the early part of this afternoon. We 

went down to 835 Trinity Avenue in the Bronx. 

Q That's the address given to 


you by William 
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Brown as being his home address? 

A Correct. 

Q What did you do when you got there? 

A Ve got hold of the superintendent of the 
building, a Mrs. Black, and she informed us there was a 

Brown family living in the apartment on the fourth floor 

\ ' * '• * 

but .he was not sure If the family wa. William Brown, but 
she knew there was a family named Brown. 

We went to the fourth floor and knocked on 
Apartment 43 and we found Louise Brown, who Informed us that 
William was her husband but he was not living with her and 
he had left her some time around October, 1965 and she was 
on welfare. We asked Mrs. Brown if anyone else had been 
trying to contact her husband and she said that she had 
been getting phone calls from the police department and 
also from the D.A's office trying to locate William Brown, 
and she told them she hadn't seen him for a long time. 

I also left my name and phone number, that 
if he should come back in the future, to contact me right 
away. That's about it, sir. 

« Did you ..certain how she', living now? I. 
he supporting her? a 
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■ A She*s on welfare now. That was one oC the 

2 reasons they had acme kind of married trouble and took 

Off and she's not seen him since. 

4 

| Q And 38 a result she's now being taken care 

| ° f by the Welfare Department of the City of New York? 
r A That's right. 

I MR. DOOLITTLE: No further questions. 

MR. WEINBERG: I've got a lot of ques 

tlons. 

CROSS EXAMINATION 
BY MR. WEINBERG: 

Q Detective Altoroare, this Is the first time 


15 

that you 

went up to the Bronx,isn't that so? 

16 

A 

First time I went to 835 Trinity Avenue. 

17 

ia 

Q 

Were you ever handed any subpoenas before 

•• 

19 

today to 

go up to the Bronx to serve subpoenas? 

20 

A 

No, sir. 

21 

Q 

You knew nothing about subpoenas before today? 

22 

A 

I knew that subpoenas were being served on him 

23 

Q 

You mean they were Issued to be served, not 

24 

served—they were Issued. Do you know the difference be- 

25 

tween the 

service and the Issuance of a subpoena? 
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I believe so, sir. 

**lsht. Now, if I gave you a subpoena ar.d 


you put it in your pocket, that wouldn't be service, would 
it? 
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MR. DOOLITTLE: Objection, your Honor. 
THE COURT: Overruled. 

Q That wouldn't be service, would it? 

A If you put it that way, no, sir. 

Q Were you given any subpoenas in September, 

October, November or December of 1966 to serve any William 
Brown? 

A To serve on William Brown, no, sir. 

Q Were you here when Mr. Voolens Just testified? 

Were you in this room? 

A I Just heard the last part of the conversation. 

Q If I were to tell you that Mr. Voolens tes¬ 

tified that he went up to the Bronx in September of 1966 
and that after that date, subpoenas and all other matters 
were to be taken care of by the detectives' office, would 
that be a fact? 

MR. DOOLITTLE: Objection. This witness 
can't testify as to the veracity of another witness' 
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statement* 

MR. WEINBERG: This Is a hearing. This 
witness has testified he made a mistake when he said 
July he want up. Then he says he went up in Septem¬ 
ber and after that he had nothing to do with sub- 
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poenas, that It was In the hands of detectives. 
Another witness In the D.A's office, Mr. Fabian- 
, three more subpoenas were Issued. Those subpoenas 
have disappeared into mid-air. Nobody knows what 
happened to them. Nobody made an effort to go to 

the Bronx until this very day to find out whether 
Mr. Brown— 

THE COURT: Isn't that the question we 

want to ask? 

MR. WEINBERG: I want to find out_ 

THE COURT: Ask him about these sub_ 

poenas. 

Q Did you get a subpoena to be served on Sep¬ 
tember 20th of 1966 on William Brown? 

A No, sir. 

Q Did you get a subpoena to be served on Wil¬ 
liam Brown on lo/21 of 1966 ? ' 
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1 

A 

No, sir. 

2 

A 

Q 

Did you get a subpoena to be served on William 

3 

Brown on 

12/6 of 1966? 

5 

A 

No, sir. 

6 

Q 

Did you get a subpoena to serve William Brown 

7 

to Court 

today? 

• 

A 

If I could locate him, yes, «ir. 

9 

Q 

Have you got a subpoena in your pocket? 

10 

1 

A 

Not in my pocket. \ 

11 

12 

Q 

Where is the subpoena? 

13 

A 

I would get one from the D.A's office, but I 


Q 

But you didn't have a subpoena before? 

13 

A 

No, sir. 

14 

Q 

Nobody issued such a subpoena to serve Brown 

[■ 17 

today, is 

that correct? 

18 

19 

20 

A 

No, sir. 


MR. WEINBEPO: No further questions. 

21 


MR. DOOLITTLE: No further questions. 

22 


. THE COURT: All right. Thank you. 

23 


MR. WEINBERO: Your Honor, at this time-- 

24 


THE COURT: Let's see If there are any 

23 

• 

% 

other witnesses. 
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MR. DOOLITTLE: Detective Koehler, but 
It would Just be cumulative testimony, your Honor. 

Just one second-let me recall this witness for one 
further question. 

THE COURT: All right. 

• ■* ... , 

BY MR. DOOLITTLE: 

Q Did Mrs. Brown, Incidentally, tell you whe- 

ther or not-I think you testified that she said she had 
gotten calls from the Police Department. 

A Well, prior to today? 

Q Did she tell you that she would tell them, 

that she would notify them If he arrived? 

A Yes, sir. 

MR. WEINBERG: That's objected to as 
being hearsay. 

THE COURT: I'll take It. 

MR. WEINBERG: May I be bear’d on this 

motion? 

THE COURT: Yes. 

MR. WEINBERG: There are certain alien 
facts that are absolutely apparent, taking the tes¬ 
timony of the police officers to be 100 percent 
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accurate, taking the testimony of the D.A's 
office to be 100 percent accurate, and that is 
the following. Hot one constructive thing was 
done in the case since September 6, 1966 to 
this day by the Police Department or the D.A's 
office in going to the situs of where the Browns 
lived, if they do live there now. 

At best, we have the following testi¬ 
mony; we have the testimony of the D.A's office 
to the effect that on two different occasions 
at number 700 Park Avenue, in 1965 , there was 
effective service of a subpoena on William 
Brown. We have the testimony of Mr. Voolen 3 to 
the effect that although he said July, he meant 
September. He went up to 835 Trinity and he 
was unable to find the party up there and he 
dropped the matter because he was not going 
back there. It was now in the hands of the 
detectives. 

The detectives have stated, in glitter¬ 
ing generalities that they had called this one 
and that one but only on the e V e of a trial in 
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a natter where this Is the sole eye witness I km 
of to date and who testified at the felony 
hearing, did they make a belated attempt to find 
the man whose very testimony in this case is 
the heart of the entire case. 

'•ow, if this be the due diligence that 
is required by the statute, then I state that 
anything is due diligence; that they have not 
perfprmed the same functions that they would 
perform if they were out to apprehend a cri¬ 
minal. This man's testimony is not only the 
heart of the case, because he's the only one 
who could positively— 

I can think of many, many things that 
should have been done by the D.A's office, and 
I'm not a detective. One, they could have found 
out who the superintendent was before today. 

They could have checked who the landlord wa 3 . 

They could have gone to the postal authorities. 
They could have gone to many, many people--the 
Social Security would give out the information— 
the Board of Elections would have it. These 
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are all telephone calls. I don't know if they 
were made or not. We may have over-zealous 
police officers who have testified to something 
that didn't occur, but I do know one thing. This 

Is not due diligence that the Court feels neces¬ 
sary. 

During lunch hour I had occasion to step 
Into the library and try to find some appropriate 
law on the subject matter and the only cases that 
I could find—and that was In about fifteen min¬ 
utes—were People vs. Pish and People vs. Hines 
cases. In the Hines case they speak of that due 
diligence that Is required of the police to do 
something. I don't think the police have per¬ 
formed In this matter. I don't think the D.A's 
office at this time has performed sufficiently 
to warrant this particular type of evidence to 
be Introduced in so serious a matter as this 
one,particularly in light of the fact that this 
is the heart of the whole case. 

MR. DOOLITTLE: Your Honor, I submit 
that diligence, of course, is a question of fact 
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85 

for this Court to decide and this Is the sole 
Issue In this case, but I take It that the 
Court Isn't unmindful of the fact that the D.A’s 
office has other cases besides the case of People 
against Rossllll and, unfortunately, we have 
only a limited staff. 

Plrst of all, we have the testimony-- 
and Its rather Implicit by the fact that this 
witness appeared on several occasions without any 
qualms at all, that he was a willing witness. 

Now, then, he seems to get In trouble with hl 3 
wife and In October of 1965* he's gone. 

We checked his home. Mr. Voolens tes¬ 
tified he tried to find him. He couldn't find 
him. At that point we then assigned the matter 
to the Police Department. They made telephone 
Inquiries. I don't know where else they could 
have checked, your Honor. Until, finally today, 
they went to the place and did check this place 
and, even If they'd gone there In the first place 
they'd be no better off now. If the Welfare 
Department of the City of New York can't find 
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this man, very obviously they can't. Then cer¬ 
tainly the Police Department of Nassau County 
can't find him. 

I don't know what due diligence is, your 
Honor. The D.A’s office nor the Police Depart¬ 
ment—they can't stop all other business to 
search the United States or the entire colored 
neighborhood of the Bronx to find one witness. 

We've done everything humanly possible to 
find this witness and I submit, your Honor, that 
there has been due diligence, and due diligence 
is not a matter of time. Even today, it's imma¬ 
terial whether we subpoenaed this man for this 
trial last Priday, Thursday or today. He 
wouldn't testify today. He possibly wouldn't 
testify tomorrow Just on the acts of what 
they've done today, that complies with the 
statute, I think. 

THE COURT: Well, the consideration 
there is that if you learn something at an earlier 
date, then you have an opportunity possibly to 
explore other avenues that may open up. 
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DOOLITTLe. But, your Honor, If y, 
go to his place of business and they have no 
Idea where he Is; you talk to his wife, whom he 
evidently has abandoned and she has no Idea 
where he Is; you talk to the Board of Elections 
you talk to Consolidated Edison, you talk to th 
school system, I frankly-and I have some exper 

ience In this business—don* t know where else y, 
can go. 

THE COURT: Anything else, gentlemen? 

MR. DOOLITTLE: For, I submit, your 
Honor, that there Is due diligence. 

the COURT: I'll render my decision to¬ 
morrow . 

MR. WEINBERO: If I couad Ju3t one 
point to that. If I may—because I didn't know 
until this morning. I think, that we did not hav, 
thla witness thla was yesterday-thls witness 1 , 
as Important to us~belleve It or not-aa It Is 
to the prosecution, to my way of thinking, it ms 
•ound odd-bail for me to .ay that when this la th 
•ole eye witness In the case that I know of. 






MR. DOOLITTLE: Let me correct that, 
your Honor. I've advised Mr. Weinberg—he knows 
that I've maintained I have two other eye wit¬ 
nesses and I don't think that should be the 
crucial factor here. I don't think the statute 
designates whether it's the one witness or the 
only witness, or one of twenty witnesses. That's 
not the criteria. 

MR. WEINBERG: There is still a grave 
question as to—and although the Court has found 
the section to be Constitutional--! would 3ay 
that there might be a grave question as to the 
Constutlonality of that section coupled with the 
cumulative factors in this case, if they be true, 
the two-year period subsequent to this statement 
made by Mr. Brown in the felonx court; the fact 
that this defendant has not had a trial for 
almost two years; the fact that — 

MR. DOOLITTLE: It's not a fair state¬ 
ment—"has not had a trial". I think that the 
Court records will indicate that the request for 
adjournments were on the part of the defendant. 
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not the People. 

MR. WEINBERG: Not since 1965, and I'm 
not holding cumulative factors with regard to 
this one incident, to wit, the testimony of this 
one person, William Brown, as being an Integral 
part of the trial. Now, It might behoove the 
Court—I'm just throwing this out from left fiel 
It might behoove us to give us some time to see 
If we can physically find this man. 

I don't think—and I say that frankly— 
I don't think that the efforts that have been 
made here, although they sound wonderful. In fact 
you must go to the situs to find the people, and- 
THE COURT: You're making a motion for 
a withdrawal of a Juror at this time? 

MR. WEINBERG: I'm making two motions. 
No. 1, my first, of course, is that I am moving 
that under Section 8 the testimony not be per¬ 
mitted. No. 2, If that not be granted, then I'm 
making a motion for withdrawal of a juror In 
order that It will give both sides, the D.A. and 
myself sufficient time to check Into the where- 
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about3 of this particular witness. 


2 



3 

MR. DOOLITTLE: I would not consent to 

1 

w 

4 

the withdrawal of a Juror. I would oppose that. 


5 

I think that under Section 8 we have complied 


6 

with the law, and I can't consent to the with¬ 


7 

drawal of a Juror. I think if I do, I think we 


8 

have a double Jeopardy. 

d-- 

9 


i 


THE COURT: Not if the motion i 3 made 


10 




by the defendant. 


11 



12 

MR. DOOLITTLE: Even if I consent-- 


13 

THE COURT: The motion is made by the 


14 

defendant. That takes care of the double Jeo¬ 

* 

15 

pardy. 


16 

MR. DOOLITTLE: I --if I consent, there's 


17 

a problem. 


18 



19 

THE COURT: —it isn't going to be de¬ 


20 

termined by whether you consent to it, but you're 


21 

making that motion? 


22 

MR. WEINBERG: Yes. 

i , 


23 

MR. DOOLITTLE: I want to put on the 


24 

record that I oppose. 


25 

_ / 



THE COURT: Well, in that case. I'll 



___ _ __ 


s. 
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reserve decision until tomorrow morning. 


(Whereupon, the hearing was concluded.) 
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COUNTY OF NASSAU: COUNTY COURT 
PART IV 


•x 


PEOPLE OF THE STATS OF NEV YORK 
-against- 

SEEASTIAN ROSSILLI, 

Defendant. 


INDICTMENT # 20991 


. ---------x 

M'neola, w«w York 
January 17, 1967 

Be fore: HON DOUGLAS F. YOUNG, 

County Court Judge 

Appearanc es: 

WARREN DOOLITTLE, ESQ. 

Assistant District Attorney 
For the People 

JOEL WEINBERG, ESQ. 

For the Defendant 


MINUTES OF TRIAL 
Re: Robbery, 1st Degree 
Burglary, 2nd Degree 
Grand Larceny, 1st Degree 
Assault, 2nd Degree (5 Counts) 


Reported by: 


; $ , 


District Court Renorter 
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THE C3URT: Good afternoon. 

THE CLERK: People vs. Rossllll. 

MR. DOOLITTLE: People are ready, 

MR. WEINBERG: Defendant is ready. 

THE CLERK: Both sides are ready, your 
Honor. Defendant le advlaed If he wishes to chal¬ 
lenge a juror he nay do so before they are sworn. 

the COURT: There are twenty peremptory 
challenges. People have the sane number. 

THE COURT: Gentlemen, and Madam, too— 

I think I see only one lady In the group, we're going 
to proceed with the selection of a jury. 

I'm Judge Young and Mr. Doolittle is the 
Assistant D.A. who will be in charge of the People's 
case. Mr. Weinberg Is the defense counsel. There 
vni be various question, asked of the gentlemen In 
the jury bo*. I a, k you to listen to the question, 
carefully and If, by any chance you have any diffi¬ 
culty hearing, give me a „g nal and w ., n havo th(w 

repeated or have you moved to a location where you 
can hear better so that you win follow what's going 
on, the reason for that being that 


Bom® of these 
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gentlemen may be excused by either counsel and 
Borne of you nay b> called upon to replace them, 
in which case it is necessary and desirable that 
you should know the direction that the questioning 
has taken and what ground has been covered, and I 
let you know that the questions the attorneys ask 
will not be for any purpose of inquiring into your 
private lives but si aply for the purpose of getting 
a background to enable you to determine wnether you 
have any experience or anything in your background 
which might make it difficult for you to sit as an 
Impartial Juror in this trial. So now we will pro¬ 
ceed with our selection of a Jury. 

(Defense attorney, Mr. Weinberg, proceeds to 
examine the prospective Jurors.) 

MR. WEINBERG: I have no challenges 

for cause. 

(The Assistant District Attorney resumes his 
examination of the prospective Jurors.) 

THE C URT: Do you have any challenges 
for cause? 


MR. DOOLITTLE: 


No challenges. 
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MR. WEINBERG: The Jury la satisfactory. 
THE COURT: Any peremptory challenges? 

KR.D00„jITTLE: No, I have no peremptory 
challenges. The Jury is satisfactory. 

MR.VEINBEHG: The Jury Is satisfactory. 
THE COURT: Swear In the Jury. 

THE CLERK: Jurors, please rise. 

(Jury Is sworn In) 

THE COURT: Now we»ll select one alter¬ 
nate Juror. You'll each have two peremptory chal¬ 
lenges per alternate. 

(Defense attorney examines alternate Juror.) 
(The Assistant District Attorney examines 
alternate Juror.) 

MR. DOOLITTLE: Satisfactory to the 

People. 

MR. WEINBERG: I have no challenges. 

THE COURT: Mr. Clerk, swear the entire 

Jury. 

THE CLERK: Jury please rise. 

(Entire Jury sworn In) 
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i 

THE C3URT: I'll just give you soma 

% . 

2 

9 

short preliminary instructions or information. 

1 

<9 

4 

Firstly, I'm required each time you leave a Jury 


5 

box, to give you a certain instruction and I»ll 


6 

tell you what it is now and it applies when you 


7 

leave the jury box today and it will apply each 

1 . 

8 

time you leave during the course of the trial. 


9 

2ven if I should forget to give it to you—which 


10 

I don't expect—but I'm required to tell you that 


11 

12 

you should not discuss the case among yourselves 


13 

or with anyone else until the case is finally sub- 



mitted to you. 


14 



15 

You should not form any opinion about 


16 

ths 03. until It 1. finally aubnltt.d to you, and 


17 

that means until the trial is actually over, you've 


18 

heard the evidence presented to you and you've 


19 

heard the summations of the counsel and I've given 


20 



91 

you the instructions on the law, and then you're 


m V 

22 

sent to the Jury room for your deliberations. Until 


23 

that point, those Instructions are in effeot. 


24 

There's a very good reason, which I won't 


25 

dwell on at any length, but it has been found by 
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long years of experience that pre-judgments or 
snap Judgments are very apt to lead you astray, 
and also the discussion of the case before the 
case ia completed can load to some erroneous con¬ 
clusions and consequently these should be avoided. 
That's the reason, and that's why it is so import¬ 
ant that it's in our laws as a requirement, so 
p lease observe that, gentlemen. 

Then, I'll Just tell you very briefly how the 
case proceeds. You will hear the D.A'e opening, and 
incidentally, the delay that occurred this morning 
was due to some preliminary matters which had to 
be taken care of. as far as this trial is concerned 
and which do not require, however, the presence of 
a Jixry. We'll continue some of those after you 
leave and possibly tomorrow morning as well, but 
the case is being carried on even though there has 

been no necessity for the presence of a Jury during 
that part of it. 

Now, after the opening by the D.A., the de¬ 
fense has a right to open or not. as it may elect, 
as the counsel for the defense may decide. 
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Than we go into our proof and in the course 
of the presentation of the case it also happens 
there may be some questions asked or a question 
asked and answered, and there may be an objection 
to it or there may be an offer of some evidence to 
which there is an objection. At times these ob¬ 
jections may be made in open court before you, but 
if there’s going to be any extended discussion of 
the law we'll excuse you and have you go to the 
Jury room. There is a reason for that, too, that 
discussions of the law frequently involve statements 
which might be confused as constituting evidence, 
and many times there are propositions advanced which 
are erroneous. We find this may be confusing and 
it is of no help to you, so that is the reason that 
these are taken out of the hearing of the Jury. 

Sometimes, when the question can be quickly 
determined, counsel will probably come up to the 
bench and either ask a question or it can be deter¬ 
mined out of your hearing so that at the end of the 
presentation of the evidence I'll stress to you 
that only evidence, the only evidence you consider 
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1- th. evidence which 1. .dotted b y me. acting 
“ . Judge. .. being Competent e,id. nc ., admissible 
•nee, an d If y ou hava heard S omethlng whl(Jh j 
h«. decided or ruled should be stricken out. then- 
in other word,. I aua t a in.d a „ objection and , 

d “" d ^ b ' ” trlCk8D - «n-t wipe th a t out 

° f TOUr bUt "1- «=lud. It from yoU r 

dellberetlons. You do not count It or consider It 

in four dellberetlons when fou-re tr y l„g to find out 

what the facts are and what ennei * 

wnat conclusion you draw 

fronj those facta _ _ _ 

* ° ro ""»‘>er, those ara out of th. 

case. 


Then, at the end of the case, eft., all the 
»l«cnce 1. i„, the testlmon y _ ^ ^ ^ 

*n y exhibits which were offered and which are r.ce, 

^ • Tld * n "' theM - 111 «" -—Mo- b 7 counsel It 
WhlCH th6y Pr *” nt “ h “ «», think should be a prop 

’ 1 "' ° f ““ “ Vld — - following that will be the 

charge from me to you as to the law that 

10 iaw chat you apply 

‘O th. case, end that's the w, y the case win prog r, 
1- cure you win find that It w,n b e . 
latlng experience, We're going to excuse y , u now. 
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The Injunction I gave you now, not to dis¬ 
cuss the case until the conclusion of the case, 
until It Is submitted to you, so I*11 see you to¬ 
morrow morning at 900. It's possible we may go 

a little beyond 900, but we'll make every effort 
to get started then. 

(Whereupon, the trial was adjourned 
to January 18th, 1967 at 900,A.M. ) 
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TRIAL CONTINUED 

JANUARY 18, 1967 

THE CLERK: People vs. Sebastian 
Roaailli. 

THE COURT: Good morning, gentlemen. 

You may proceed. 

MR. DOOLITTLE: May it please the Court, 
Mr. Weinberg, Mr. Foreman, gentlemen of the Jurj 
Mr. Alternate Juror, at the outset of every cri¬ 
minal case the law imposes the duty on the D.A. 
to make an opening address. This opening addres 
is similar to when you open the cover of a book. 
You see the table of contents; you get some vagu 
idea of what is going to follow. I call it 
like a blueprint. 

We»re going to give you the substantial 
facts which wo need, we Intend to prove. 

Now, I will admonish you and the Court 
will admonish you that the --that at this point 
what I say, what the lawyers say is not evi¬ 
dence, so that what I say is not evidence. It's 
nerely what the People Intend to prove. 

Now the case is hero before you by reason 
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of the fact that the grand Jury of Nassau 
County returned an Indictment against this de¬ 
fendant, Sebastian Rossilli, and, so that you 
can fully understand the specific charges 
against Mr. Possilll, I'll read the indictment 
to you. Remember this, that this indictment 
is merely an accusation, a charge. It is not 
evidence. The indictment reads as follows: 

Cctlnty of Nassau. The People of the 
State of New York against Sebastian Ros¬ 
silli, defendant. 


The grand Jury of the County of Nassau 
by this indictment accuse the defendant 
of the crime of robbery in the first de¬ 
gree, committed a3 follows. The defendant 
Sebastian Rossilli, aiding and abetting 
and being aided and abetted by two persons 
to this grand Jury unknown in the County 
of Nassau, State Of New York, on or about 
the 11th day of January, 1965 in the day¬ 
time of said day unlawfully and feloniously 
took certain property owned by Sydelle 
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Marcus, having an aggregate value of abc 
$40,000; to wit, miscellaneous Jewelry, 
lawful currency of the United States of 
America, all of the total aggregate valui 
of about $40,000 from the person and m 
the presence of Sycelle Marcus and Mary 
Barsh, against their will by means of foi 
and violence and fear of Immediate injur* 
to their person, said defendant being 
then and there assisted by accomplices 
actually present, being then and there 
armed with a dangerous weapon, to wit, a 
gun, being then and there aided by the 
use of an automobile.'' 

That's the first count, robbery In the first de¬ 
gree. The second count reads as follows: 

"The grand Jury by this Indictment further 
accuse the defendant of the crime of bur¬ 
glary In the second degree committed a3 
follows: the defendant, Rossllll, aiding 
and abetting and being aided and abetted 
by two persons to this grand Jury unknown. 


% 
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In the County of Nassau, State of New 
York, on or about the 11th day of Janu¬ 
ary, 1965 In the daytime of said day with 
Intent to commit therein the crime of lar¬ 
ceny, broke and entered the dwelling house 
of Sydelle Marcus by artifice, by pretend¬ 
ing to deliver a package at said residence, 
there being therein at the time human be¬ 
ings 

The second count Is burglary In the second degree. 

And the third count: 

"•*and the grand Jury of the County of 
Nassau by this indictment further accuse 
the defendant of the crime of grand lar¬ 
ceny in the first degree committed as 
follows: The defendant, Sebastlal 
Rossllll, aiding and abetting and being 
aided and abetted by two persons to 
this grand Jury unknown. In the County 
of Nassau, State of New York, on or 
about the 11th day of January, 1965 , in 
the daytime of said day, with the in- 





1 

0k 


tention to deprive and defraud the owner 

2 

3 


of the property of the use and benefit 

4 


thereof and to appropriate the same to 

5 


the use of the defendant and some other 

6 


person, stole, took and carried away from 

7 


the person in possession, said Sydelle 

8 


Marcus, certain property owned by her 

9 


having an aggregate value of about 

10 



11 


$40,000; to wit, miscellaneous Jewelry 

12 


and lawful currency of the United States 

13 


of America, all of the total aggregate 

14 


value of about $40,000." 

15 

So, the 

third count is grand larceny in the first 

16 

degree. 

The fourth count: 

17 


II n . 

18 


The grand Jury of the County of Nassau 

19 


by this indictment further accuse the de¬ 

20 


fendant of the crime of assault in the 

21 


second degree, committed as follows: the 

22 


defendant, Sebastian Rossini, aiding and 

23 


abetting and being aided and abetted by 

24 


two persons to this grand Jury unknown. 

25 





in the County of Nassau, State of New York, 
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on or about the 11th day of January,1965 
In the daytime of said day assaulted the 
said Sydello Marcus with the Intent to 
commit upon her the crime and felony of 
robbery and grand larceny.” 

Now the fifth count: 

"The grand Jury of the County of Nassau 
by this Indictment further accuse the 
defendant of the crime of assult In the 
second degree committed as followw: the 
defendant, Fossllli, aiding and abetting 
and being aided and abetted by two persons 
to this grand Jury unknown. In the County 
of Nassau, State of New York, on or about 
the 11th day of January, 1965 , In the day¬ 
time of said day, with force and arms 
feloniously did wilfully and wrongfully 
make an assault upon said Sydelle Marcus 
by the use of a weapon. Instrument and 
thing likely to produce grievous bodily 
harm, to wit, a gun." 


Now the sixth count: 
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...and the grand Jury of the County of 
Nassau by this Indictment further accuse 
the defendant of the crime of assault In 
the second degree, committed as follows: 
Defendant, Sebastian RossllH, aiding and 
abetting and being aided and abetted by two 
persons to this grand Jury unknown. In the 
County of Nassau, State of New York, on or 
about the 11th day of January, 1965 In the 
daytime of said day, assaulted Mary Barsh 
with the Intent to commit upon her the 
crime and felony or robbery and grand lar¬ 
ceny, and the grand Jury of the County of 
Nassau by this Indictment further accuse 
the defendant of the crime of assault In the 
second degree committed as follows: Defend¬ 
ant, Sebastian Rossllll, aiding and abetting 
and being aided and abetted by two persons 
to this grand Jury unknown. In the County 
of Nassau, State of New York, on or about 
the 11th day of January, 1965 In the daytime 
of said day, with force and arms did felo- 


a 
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niously, wilfully and wrongfully make an 
assault upon Mary Barsh by the use of a 
weapon. Instrument and thing likely to 
produce grievous bodily harm, to wit; with 
a gun." 

That was the sixth and seventh count. Now the eighth 

count: 

"The grand Jury of the County of Nassau by 
this Indictment further accuse the defendant 
of the crime of assault In the second degree 
committed as follows: defendant, Sebastian 
Posllll, aiding and abetting and being aided 
and abetted by two persons to thl 3 grand 
Jury unknown. In the County of Nassau, State 
of » ew York, on or about the 11th day of 
January, 1965 In the day time of said day, 
with force and arms, feloniously did wil¬ 
fully and wrongfully make an assault upon 
William Brown by the use of a weapon. Instru¬ 
ment and thing likely to produce grievous 
bodily harm, to wit, a gun." 
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MR. DOOLITTLE: All of the acta and 
transactions alleged In each of the several counts 
of this Indictment are connected together and 
form part of a common scheme and plan, so that In 
the first count we have robbery in the first de¬ 
gree; second count, burglary in the second degree; 
third count, grand larceny in the second degree; 
fourth and fifth counts are assaults In the second 
degree on Sydelle Marcus. The sixth and seventh 
Counts are assaults In the second degree upon her 

“Id, Mary Ba ” h - cod the eighth count is an as¬ 
sault in the second degree upon a person by the 
name of William Brown. 

Now, this is the blueprint that the 
People have to follow and I say to you gentlemen 
that we will prove to you beyond any reasonable 
doubt that this defendant, Sebastian Rossini, 0 n 
January 11, 1965 at approximately 11,15 In the 
morning, together with two other persons broke 
into, entered the home of Sydelle Marcus, committed 
a robbery, committed a larceny, committed these 
assaults and committed a burglary. 
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We will prove to you, not by what I 
say, but by the production of witnesses, by the 
production of depositions, that the following 
happened; that on the morning of January 11, 1965 
at about 11:15 in the morning Mrs. Marcus was in 
her home with her maid, Mary Barsh. We will 
prove to you that since that time Mary Barsh has 
left the employ—that after this Incident she 
never even came back for her pay. Mrs. Marcus 
will testify that, as I say, the woman never even 
came back for her paycheck after this. 

In any event, we will prove to you 
that on the morning of January 11, 1965, Mrs. 
Marcus was in her home with her maid and she had 
gotten through talking to a Mrs. Mlnskoff, who 
lived across the street. We will prove to you 
that at the time Mrs. Marcus lived at 239 Bay 
Boulevard, Atlantic Beach. 

It seems that her neighbor, Mrs. 
Mlnskoff was about to move that day and 3he had 
a conversation with Mrs. Mlnskoff, and Mrs. Marcus 
was In her home. 
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We will prove to you that about 11:15 In 
the morning that a gentleman, one of the un¬ 
known defendants, one of the two unknown assail¬ 
ants, along with Mr. Ro3sllll, approached the 
house In a brown uniform which, we will prove to 
you, Mrs. Marcus thought was the United Parcel 
carrying a package. 

Wewlll prove to you that this unknown con¬ 
spirator, together with Mr. Rossllll, stated that 
he had a package for Mr. Marcus, and we will prove 
to you that at the door Mrs. Marcus wasn't too 
anxious to let him In, knew nothing about a package 
We will prove to you that this unknown person, 
this person who was aided and abutted by Rossllll, 
forced his way Into the home of Mrs. Marcus and 
that after he forced his way Into her home, hit 
her, knocked her to the floor and that he beat 
her when she was on the floor, and that while thl 3 
man was attacking her, two other men entered Into 
the home. 

We will prove that one of those men was this 
defendant, Sebastian Rossllll. We will prove to 
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you that one of the man who came Into the house 
after the first assailant had come In, attacked 
the maid, Mary Barsh. We will prove to you that 
the assailant who first came in held a gun at 
the head of Mrs. Marcus. We will prove to you 
the fear she went through--terrible. 

We will prove to you that the third man 
was Sebastian Rossllll, and that while these two 
men held Mrs. Barsh and Mr3. Marcus on the floor 
at the point of a gun, taped--we will prove to 
you that the man taped her wrist and ankles; 
that a search wa3 made of the house. 

Mrs. Marcus was asked, "Where is your safe?" 
She told him she had no safe. They ransacked the 
house. We will show you pictures of the house, 
showing you how they ransacked the house, and 
we will prove to you during thl3 course of con¬ 
duct within the house that they took certain 
valuable goods which approximated the value of 
$40,000. 

We will then prove to you that a stroke of 
Heaven intervened In the person of William Brown, 
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a chauffeur to Mrs. Mlnskoff. We will prove to 
you that Just fortunately at the right moment he 
rang the doorbell and the door was opened and 
William Brown stood outside the doorway asking 
for aspirin, and one of the gunmen, Mr. Rossilll, 
came out of the house pointing the gun at the 
head of Mr. William Brown. 

We will prove this to you by deposition. We 
will prove to you positive identification by the 
deposition by Mr. Brown of this d' endant, Rossilll 
We will then prove to you that during the course 
of the robbery, burglary, larceny and assault, 
that somehow the maid, Mary Bar3h got free and 
that she ran out of the house and that she ran 
down the street and we will prove to you that 
these assailants followed Mary Barsh. We will 
produce for you two boys who were shovelling snow 
in the neighborhood and we will prove to you 
through them and through the deposition of William 
Bmwn that after Mary Barsh left the house these 
three men, including Rossllli, ran from the house, 
ran down the 3treet around the comer to where 
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they had an automobile, which is an element in 
the crime of robbery in the first degree, and 
we will prove to you that the defendant, Sebastian 
Rossllli passed within five feet of these two 
boys who were shovelling snow, and we will posi¬ 
tively Identify through these witnesses that this 
defendant, Sebastian Rossllli was in fact, one of 
the defendants. 

Incidentally, I might say that we'll also 
produce, through Mrs. Marcus, that she was so 
terrified that I don't think she could identify 
anybody. The only man that she saw was the man 
who was holding the gun to her head, which was 
not Sebastian Rossllli, but one of his associates, 
one of his co-conspirators. 

We will prove to you that these men then 
got away. We will prove to you that subsequently 
this defendant was apprehended and that he was 
identified by the persons, the two boys who were 
shovelling snow and by William Brown as being the 
person who was, in fact, one of the persons who 
robbed, burglarized and stole property from tho 
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home of Sydelle Marcus. 

Now, gentlemen, we will prove to you that thl 
defendant was one of the perpetrators of all of 
these crimes. 

I only ask you at the outlet to listen to 
my admonition, that what I say Is not evidence. 
Listen to the proof that will come from the mouths 
of the witnesses. I ask for your complete and your 
rapt attention during the course of this trial. 

I'll have an opportunity at the end of the 
entire case to address you again, to give you the 
People's summation or the People's statement as 
to what inferences they believe naturally flow 
from the evidence. The only thing I ask in the 
meantime Is your complete attention to the facts 
and to the Judge's instructions on the law. 

Thank you very much. 

MR. WEINBERG: May it please the Court, 

Mr. Foreman, gentlemen of the Jury, at this time 
I have the right to either open or not open, as 
far as the defendant is concerned. I will be 
brief In my opening and state that the 


prosecution 
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has set forth in brilliant terms an opening of 
what he intends to prove, and I want you to hold 
him to what he stated he's going to prove. In 
addition to that, we had a fine impaneling of the 
Jury yesterday wherein for almost two hours we 
went through an entire discourse about this en¬ 
tire matter. 

How, rather than go into the facts in this 
case, I want you, gentlemen of the Jury, to re¬ 
member that there is a grave question as to an 
identification problem. 

This defendant has set forth a defense of 
alibi. This defense of alibi is, in effect, 
that he was not present at the place where the 
alleged crimes were committed. 

Forget what you heard about what took place 
at the grand Jury—the nature of the crimes. All 
of that is important, but that's not Important in 
the identification of the defendant. 

In order that you may fully appreciate the 
gravamen of this situation with regard to identi¬ 
fication, I'm going to read to you—which is 
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somewhat unusual-some excerpts from leading 
persona as to the identification problem. 

MR. DOOLITTLE: Your Honor, I'm going 
to object. I don't think that is proper 
opening, your Honor. 

THE COURT: Horraally, i don't like to 
interrupt counsel during tho course of his 
opening, but to read authorities, on how cer¬ 
tain people feel about-he's merely here to shoi 
what he intends to prove. That's the sole 
purpose. 

MR. feElNEEHG: I don't have to prove 
anything in this trial. What I'm trying to 
do—there's no burden cast upon me to prove 
anything. What Iwould like todo now is 
Just to reflect upon what the identification 
problem is so that the Jury will have fully 
In focus what the problem is when each wit¬ 
ness takes the stand. 

THE COURT: I think there's a danger, 

Mr. Weinberg, if you were to read what you 
consider appropriate authority, that it may be 
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taken by the Jury as constituting law. 

MR, VEINEERO: I'm not reading law. 

I'm Just reading the problems attendant to 
identification. That is nothing that-- 

THB COURT: I’m going to ask you not 
to read any quotations. If you want to give 
your Interpretation of what you think the 

problem is or are, I think that is perfectly 
proper, 

MR. DOOLITTLE: I would have no ob¬ 
jection to that. 

THE COURT: You may recite what you 
think are the issues on the question of identi¬ 
fication. I think Mr. Doolittle and I agree 
with you that identification is of great im¬ 
portance if not of primary importance, and 
certainly you are permitted to discuss it, but 
not to read quotations. 

MR. WEINBERG: All right. Then at this 
time I respectfully except. 

At this time, lot me state this. This 
defendant contends that he was not present at 
the situs where the alleged crimes were com- 
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committed. Whether this defendant has a 
prior record, whether this defendant is an 
upright citizen, no matter how serious the 
crimes that are alleged, whether they were 
coDinitted or not, the sole issue that this 
defendant presents is, he was not the right 
party defendant in this aotion. 

Now, in view of what has Just taken 
pl*c., I would then .tat. th. following. 
Prosecution ha. .. t forth that It win pro- 
due. thr.. p.opi. to testify to thl. defendant 
being present; two boys who allegedly saw the 
defendant scoot by the. within five snd 

on. Willis. Brown. 

I went you to hold the prosecution to 
each on. of these matter, and ^ ^ 

the witnesses testify .. to th. Identification, 
not the prosecution. 

In addition, the proseoution is very 
eloquent, very bright, but th. only one. who 
Judge the facts in this ease are you. You are 
' the ..I. arbiters of th. facts. Porgot th . 
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helnousnoso of the crime aa far as the defend¬ 
ant la concerned and solely concern yourselves 
with one thing. Is this the defendant? Thank 
you, gentlemen. 

THE COURT: Mr. Weinberg, I offer you 
fuU opportunity to dlecue. the question of 
Identification, 

HR. KEIHBERO: I'll go Into It on sum- 

nation, 

MR. DOOLITTLE: Just one thing. i»nj 
•ure, Mr. Weinberg, I didn't say I would produce 

Ham Brown, I said I would produce his depo- 
Bltlon, 


HR. DOOLITTLE: Your Honor, I think v. 
hod « .hort conference before trial and I though 

I would have an opportunlty-my witnesses .... 
up from— 


recess? 


THE COURT: You're asking for a short 


MR. DOOLITTLE: My wItneaaes came up 
from Florida, i haven't had an— 

THE COURT: It win k- 

it win be necessary for us 
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to take a recess now. Please don't discuss 
the case among yourselves or with anyone else. 
Please don't form any opinion or express any 
opinion about the case until It Is finally 
given to you for deliberation. 

MR. DOOLITTLE: Before the Court ex¬ 
cuses the jury may I make an application that 
*11 witnesses, be they People's witnesses or 
defense witnesses, with the exception of the 
detective whom I need to assist me In the pre¬ 
paration of this Case, be excluded from the 
courtroom during— 

THE COURT: I'll excuse the Jury and 
then I'll— 

(At this point the Jury is excused.) 

THE COURT: Do you Join In that appli¬ 
cation, Mr. Weinberg? 

MR. WEINBERG: I do. 

THE COURT: All witnesses for either the 
prosecution or the defense will be asked to re¬ 
main out of the courtroom until they are called 
to testify. 
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MR. WEINBERG: These are the two wit¬ 
nesses that the prosecution wanted to Interro¬ 
gate prior, and I should like to be present at 
such Interrogation. 

HR. DOOLITTLE: I don't know whether 
h«'a the attorney or not for the™. 

HR. WEINBERG: I>m not the attorney for 
them in thl. raopeet; one io the wife of the de¬ 
fendant and the other la the mother-in-law of 
the defendant, is that correct? 

THE COURT* t j 

’ Well » 1 don't see any ob¬ 
jection to his bein* ores«nf 

b P r ®sent,anyway, at the in¬ 
terrogation. 

HR. DOOLITTLE : X want to take . Q . nd= 
A from them. 

HR. WEINBERG: That*, all r ight. 

MR. DOOLITTLE: And thia r.c.a, may ex¬ 
tend longer than I thought b.c.ua.-i have my own 
three witnesses. 

THE COURT: perhap, we could proceed and 
than take . longer lunch r.cea. ud th „ n you 

Could interview the witnesses. 
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1 

9 

MR. DOOLITTLE: Let m Just t.lk to 

m 

*ome of ny witnesses. 

3 


4 

THEC0WTi right. You-11 l.t mo 

5 

know then. 

6 

MR. DO-LITTLE: Only about fifteen. 

7 

twenty minutes, that'a all. 

0 

THSC °U»T: All right. Let*a take a 

9 

twenty-minute receaa. 

10 

11 

U .hort reee.a wa. had, after which the 

12 

Jury was returned to the c ourtrooia.) 

13 

THE COURT: Let-, proceed. 

14 

MR. DOOLITTLE: I-d like to n.ke a„ ap¬ 

15 

plication to reopen, to correct certain statement. 

16 

I ~d. erroneously— no t intentlonally-m mJ 

17 

opening before the Jurv T . 

Jury, i havo aince that time 

18 

talked to Mr a. Marcus — 

19 

20 

THE court: Don-t ten the„ until I p a„ 

21 

on It. You have „ 0 objection, Mr. Weinberg? 

22 

MR. WEINBERG: No objection. 

23 

MR. DOOLITTLE: Gentler, again, I re- 

24 

P«t. I’m going to pro,, everything I-d ..i d( Klth 

25 

the exception of certain thing., x mad . 0<>rtlln 
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statement* that v.r. not Intentionally mad., 
they were mad. erroneoualy and my fault, be- 
cause in reading the fll. sometime, i don't 
«ad earefully enough and gloss over the wrong 
thing. I would Ilk. to correct this. 

I told you that 1 would prove that the 
witness, „ary B.rsh, the maid, resigned aa a re¬ 
sult of this, three days afterwards and did not 
get her pay, and r m sde much of that. 

I'd like to say that this 1 , Incorrect, 
gentlemen, I will not prove that. I will prove 
th>t Hary Barsh, 1 „ fact, stayed mth Mr s. Marcus 
such time as Mrs. Marcus moved to Florida. 
She renamed i„ h .r employ until, j think, /ugMt 

0t 196S> 1 W1U prove ‘° Tou that Mrs. Marcus 

Put her house up for sal. and she moved to Florida. 
W. win pro,, to you that Mrs. Marcu. from that 
point on doesn't know the whereabouts of Mary 
BarshJ that Mary Barsh did not come to Florida, 
that ah. was i„„t.d to come, but did not coma. 

So, with that correction, gentlemen, 

I I win prove that this defendant committed 
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th.a. Crimea, but the fact that Mary B.r.h left 

rtthln three day. 1 , not correct, la erroneoua, 
bo please exouse me. 

THE COURT: Anything you want to aay? 
KR. WEINBERG: nothing, your Honor. 

HR. DOOLITTLE: People call Sydell. 

Marcus. 

SYDELLE MARCUS, called as 
• witness on behalf of the People, and having 
been duly sworn, testified as follows: 

direct examination 

BY MR. DOOLITTLE: 

« Would you apell your name, pi.aae? 

* 3-y-d-e-l-l-, H-a-r-o-u-a. 

Q Vhere do you live? 

A W ®U, at the time I lived at 239 Bay 

Boulevard. Atlantic Beach. Now I l ivo at 5l . 01 c#Ulni 

Avenue, Miami Beach. 

« Hra. Marcua. will you proJoct yQur 

■° eVarTor, “ ln courtroom can hear U ? 

A 1 certainly will, 

HR. WEINBERG: Hay I approach the bench! 
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the COURT: Yes. 

MR. DOOLITTLE: Counsel wants the grand 
Jury "Inutes. I.u expedite thing. a„d glv „ 

th.n. to hi. during the direct examination of 
Mrs. Marcus. 


tlon. 


THE COURT: Mark them f or Identlfica- 


MR. DOOLITTLE: On the record, your 
Honor, pur.uant to the r. qu .st of Mr. w,l„h. rg 
«nd pur.uant to the rule of People y . Ho.arlo 
I “HI «t this tin. prior to the direct examlna- 
tlon of Mrs. Marcus, present to Mr. Weinberg the 
grand jury testimony of Mrs. Sydelle Marcus, 

■“orn to before the grand jury of the County of 
Naa.au on February*. i 965 , pag „ ^ ^ 

«lve. and I aslc that they be marked People.. 
Exhibit 1 for identification. 

(People., Exhibit 1 for Identifies- 
tion received and marked.) 

MR. DOOLITTLE: Your Honor, I think 
counsel ha, . copy of the felony minutes. 

MR. WEINBERG; I do. 
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MR» DOOLITTLE: As long as you do, I 
don’t have to present him with them. 

MR. WEINBERG: I do, thank you, 

DIRECT EXAMINATION (continued) 

C Mrs. Marcus, back in 1965, specifically 

in January of 1965, where did you live? 

A 239 Bay Boulevard, Atlantic Beach. 

Q And with whom did you live at that home? 

A My husband, my maid. 

Q What was your maid's name? 

A Mary Barsh, 


MR. DOOLITTLE: I ask that this picture 
be mar.-d for identification as People's 2 for 
identification. 

THE COURT: Mark the photograph People's 
Exhibit 2 for identification. 

(People's Exhibit 2 received and 
marked for identification. 

Q I show you People's Exhibit 2 for iden¬ 

tification and ask you whether or not that is a fair 
and accurate photograph of your house at 239 Bay Bou¬ 
levard, Atlantic Beach, as it existed and as it appeared 
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on January ll t 1965? 

A Yes. 

KR. DOOLITTLE: I offer that In 

evidence. 


THE jOURT: Show It to counsel. 

MR. VEINI3ERG: Whet date? 

MR. DOOLITTLE: Jaiuary 11th. 

MR.V EIHBERG: No objection. 
THECO’TRT: Mark It in evidence. 
(People's Exhibit 2, previously marked for 
Identification, now received in evidence.) 

Q In fact, you were present at the time this 

picture and other pictures were taken, am I correct? 

A Yes. 


Q And were they taken on January 11, 1965? 

A I assume so, yes. 

Q Were they taken the same day that this 

occurrence happened? 

A I imagine so. 

Q Now * 1 draw y ou r attention to the fact 

that there's snow all over. Was it a snowy day? 

A It had snowed heavily the night before. 
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Q Let me ask you this, Mrs. Msl - s , were 

you in your home in the early hours of the morning on 
Javuary 11th, 1965? 

A Yes. 

Q Was your husband home? 


Q Where was he? 

A At business, 

Q When had ho left? 

A Well, he used to leave by 8:30, 9:00. 

Q Wa» there anybody else in the house with 

you besides yourself? 

A Yes, my maid. 

Q All right. Now, around 11:15 of that 

morning did something happen? 

A Yes. 

Q Prior to that, prior to something happen¬ 

ing, did you have a conversation with a Mrs. Minskoff? 

A Yes. 

Q Approximately what time was It that you 

had a conversation with Mrs. Minskoff? 


I'd say 10:15, 10:30--around that t lme. 
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Q You can't toll us what Mrs. Minskoff 

said, but had you extended an invitation to Mrs. 
Minskoff? 
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A Yes. 

Q What invitation hsd you extended to her? 

A I asked her to c one in for a cup of coffee. 

Q Incidentally, was there any particular 

occasion that prompted inviting Mrs. Minskoff in for 
coffee? 

A She maintained a summer home opposite me 

and she had sold the home and she was moving out that 
day. There was a moving truck there and she was sitting 
in her car, and it was a cold morning, so I invited her 
in Just to be neighborly. 

Q Now are you familiar with the fact whether 

Mrs. Minckoff had any servants? 

A Yes, she had a whole crew of people with 

her. 

Q Did she have a chauffeur? 

A Yos. 

Q Do you know his namo? 

A Well, I heard his name mentioned. I 
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f t 


1 

2 

think Brown was his last naae. 

» 

3 

Q 

William? Does that— 

w 

4 

A 

I think so* 

5 

Q 

right. Incidentally, you recall 

6 

7 

testifying at 

don’t you? 

the preliminary hearing in this case. 

e 

A 

Yes, 

9 

10 

Q 

time? 

Did the chauffeur also testify at that 

11 


A 

Yes. 

12 

13 

Q 

That’s Mrs. Minskoff's chauffeur? 

14 

A 

Yes, that's right. 

15 

Q 

You invited Mrs. Minskoff over at 10:15? 

16 

A 

About that t ime. 

17 

Q 

Did she come over? 

18 

A 

Yes. 

19 

20 

21 

W 

A 

Did there oome a time that she left? 

Yes. 

22 

Q 

Approximately when did she leave? 

23 

A 

Around fifteen or twenty minutes later. 

24 

25 

Q 

tins? 

That would bring it to approximately what 


( 
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A Well, it would be about twenty minutes 

after eleven, or so, 

Q What happened after twenty minutes after 

elevon? 

A I knew that she wasn't prepared in her 

hone and that the place was cold, so I said to her, "If 
you want your crew to come over for anything, any coffee 
or sandwiches. I'll have the coffee pot going all day 
and anybody wants to come in should do so." 

Q That's what you said? 

t 

A I said that to Mrs. Minskoff, 

MR. WEINBiiRG; I object to it as 
being hearsay, 

THK COURT: I don't think it's neces¬ 
sary—objection sustained. 

MR, DOOLITTLE: I submit, your Honor, 
it's not hearsay, 

THE COURT: I understand your posi¬ 
tion and whether it's hearsay or not, the question 
is whether it's relevant and material. 

MR. DOOLITTLE: I think—it's rele¬ 
vant in what subsequently happened. 
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THE COURT: fm going tj m# ^ 
we won't go any further. 

MR. DOOLITTLE: All right, fin., 

ft ’ In oth “ r vori! >> you Just extended an 
invitation to any of her aorv.nt, if they needed it? 

A Yes, I did. 

Q Thereafter did something happen? 

A Yes, I was standing, as I bid her "so 

long" and told her this I c1o*«h 

1 closed my atorm door, not 

oloaing the other door, but locked my atom door and I 

•tood there a while talking to Mary who vacuuming 

the atairoaae at the tine, my „ald. a„ d tnen , ^ 

Walk “P *»« walk With a package. 

Q How was this man dressed? 

A Koll, he was dressed in a brown uniform. 

Tn me it looked like a United Parcel uniform. He cam. to 

door and through the closed storm door he told me 
that he had a package for Mr . Marou ,. , ^ ^ ^ 

and I ..id, - A r. y ou sure you have the right Marc 
because at that time w. had two, another Marcu. 1 , town • 

‘ nd ... *»* «»lr pack ge, or their mail 

*"<■ ao he ..id to me, "Yes, z h .v. th „ ^ MarcuJ .„ 
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So than I thought well, may be my husband forgot to 
tall ms. It happens. He could send a package home 
without telling me, and he looked authentic. So, I 
started to unlatch the door. That's all I had to do. 

He pushed me away with the package, hit me on the face, 
his hand started to choke me, put his hand up to my 
face, dragged me Into the living roora and threw me doWn 
on the floor, face dowrward. 

Q Now Krs. Marcus, I show you People's 

Exhibit 2 In evidence and I ask you whether or not the 
walk Is visible hereon and the storm door that you Just 
described to this Jury. 

(Handing) 

A Yes. Let me put my glasses on. Yes, 

It's visible. 

Q Would you hold It up In front of the Jury 

and point it out? 

A Right there, (Indicating) 

Q There 1s only one walk there, am 1 cor¬ 

rect, other than the driveway? 

A Well, there was a walk to the service 

entrance, but this is the way he came up, this path here, 
and the service entrance was all sncwsd in. 
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THE COURT: You are pointing to a 
walk more or leas in the center of the house? 

THE WITNESS: To the front of the 

house. 

THE COURT: And the storm door in the 
front is the one you described to the Jury? 

THE WITNESS: That»s correct. 

Q Now, you say he dragged you into the 

living room, is that correct? 

A Yes. 

MR. DOOLITTLE: I ask that this pic- 
tur. be marked for Identification, thle photograph 
(Photograph, Peoplo's Exhibit 3 re- 
ceived and marked for identification.) 

Q I ::shov you People's Exhibit 3 for Iden¬ 

tification and ask you whether or not that picture is a 
fair and accurate photograph of your living room as it 
appeared on the morning of January 11 , 19 ^ 5 ? 

A Yes, 

Q All right. You say he dragged you into 

that room, is that correct? 

A Yes. 
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MR. DOOLITTLE: I offer that in evi¬ 
dence. 

THE COURT: Show It to counsel. 

MR. WEIN9ER0: No objection. 

(People’s Exhibit 3 for identification 
now received and marked In evidence.) 

MR. DOOLITTLE* Your Honor, do we 
have a crayon or one of those photographic cray¬ 
ons? 

(A crayon is offored to Mr. Doolittle.) 

Q When this man dragged you into the living 
room, can you indicate on People’s Exhibit 3 where he 
took you and mark that with an X, please? 

THE COURT: That's People's Exhibit 
3 now in evldenoo, 

(The witness compiles.) 

Q Now after ho dragged you into ths place where 
you've indicated with this crayon, what if anything hap - 
pened? 

A Well,I was sort of groggy after he hit me, and 
I looked up and saw a stock!ngod face. 

Q Mrs, Marcus, take a look at the defendant. 
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Sebastian Rossilli. Was he the gentleman? 

THE WITNESS: Who came to the door? 

MR. DOOLITTLE: Yes. 

A No. 

Q After you looked up and saw the stockinged 
face, what happened then? 

A Then this man who wore the uniform—he must 
have been up stairs somewhere, came down, sort of picked 
me up and sat me down on this chair right here, took 
out a knife, put it to my face and said, "You tell me 
where your safe is, or I'll cut you to ribbons." 

Q Was this also the man with the stockinged fac 
or a different man? 

A Seemed to be three men there. 

Q At this point how many men besides the man 
in the uniform who forced his way through the storm door 
followed that man into the house? 

A Two others, because one was in the living roor 
with Mary and there was another one upstairs somewhere. 

Q Did you get a good look at any of the other 
two faces? 

A No, 
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a* _ 


13 6 


« Do you know D r your own knowledge whath . p 

or not this defendant was one of those 

oi those persons? 

A I couldn't say. 

^ You don't know ■» 

whether I was there, am I 


correct? 


( THE WITNESS • tv,.,, 

1 b «g pardon? 

« Vou don't even know uhether j 

you? 9 u 

A I»a sure you weren't. 

Q A U right. Now, Mrs. Marcus, what ha 
then 9 v . What ha PPoned 

then. You're on the floor. 

* No. .t thla time I w aa on tt . chalr> 

^ With the knife— 

A H. thro.toned no with . knire Th. , 
and pleaded with him . 

vhol. h lMV ’ “* ll0n *- " Tak « th « 

whole house. im « uat f . 

v „, J Wa and I “on't a.y , word. 

««n Juat toko everything.» Tha h 

g Then he ran someplace 

■gain and then he came back and ao>«« 

I .Old V v S h * thr *« t *'>» d « and 

“* Look > *’« «how you wh.ro I ko.„ 

1 koe P ®7 Jewelry. 

loav. u, alone> » A[)d 

tnat, he took out a gun . 


a 
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1 pointed it at me. said « 

Id. Stand up ", walked behind me 

, Wlth ‘ ^ “ ° 7 b * Ck >nd 1 ~ Soing up the staircase 

4 “ lth *“ ** " 7 b,Ck ‘ nd «» time I got to the he 

5 ^ otalreasa I heard .'onebody say to him, "I've go t 

6 * nd ' Uk0 En ,PPlrU1 °" isht past me down the 

7 ' t,lrCa ”- 1 “«■« • *>«. a hat and a n.sh 

' or shadow and art.r that the r.Uow In the unirorm. the 

; 7 Wh ° ^ th * ~ “ “ 7 b “ dk — « op to the landing 

the staircase where th. two bedroom.--! have three 

bedrooms , but that particular are. there are two-and he 

kl * d “ P * h8 PUt on my mouth, my wrist, end 

»y ankle, end told me to lie quiet "non.. 

... 4uiec. Don , t nove „ or 

thing like that. 

“ H ° W ' UP b ° thl * polnt . Mrs. Marcus, had you 
what ir anything was h. pp .„ ln g to „. r y „e r .h ? 

A I was tied up upstairs — 

4 N °* Prl0r t0 J0 “ r opstalrs. while you 

ver. down In th. living PO om. 

her Th* 0h ’ y ”‘ Th “ r ‘ V “ ‘ ,0 " 8b ° d7 h ° ldlne * •» on 
h "- about all I saw because I looked in one di¬ 

rection, ! was told not to look at this. 

4 *“ n<,V " ° WMd * <=un 1 „ your Hr., „ that 
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correct? 


Of course not. 


Q But can you describe the type of gun It was— 

at least was It a shotgun, a rifle or a hand gun? 

A Well, I guess you'd call it a hand gun. 

Q One that fits In the hand? 

A It was dark and It had like a long, I guess 

a nozzle on It. 

Q I'm not trying to be facetious, but were you 

frightened during this time? 

A I haven't been the same since. Very, petrified 

Q And you say you saw another one of these per¬ 

sons near Mary Barsh? 

A Yes. 

Q What was he doing? Was she lying_ 

A I couldn't see. She was sitting on the love 

seat. I don't know what he was doing. 

Q Was the gun pointed— 


I saw it pointed--! Just saw a gun pointed at 


her. 


Q Wow when he took you upstairs prior to his 

binding you with the adhesive tape, did he ask you to show 
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A Veil, I was — 

THE COURT: Excuse me, Mrs. Marcus, 
but would you let counsel finish his question be¬ 
fore you answer It? 

THE WITNESS: I*in sorry. 

A Well, I was getting ready to show him where 

my Jewelry is, but this person, whoever he was, flashed 
by me and I heard him say, "I have it." 

Q What did you keep your Jewelry In, Ma’am? 

A Oh, In a couple of—I usually kept my Jewelry 

In the vault, but if I took any out I would bunk it in 
»y closet in a couple of bags like a Pan American bag, or 
a couple of other bags, all together. 


person? 


Now, did anybody take anything off your 


I wore an 3-carat square cut diamond ring and 


wedding band and a pinky ring. That was taken. 


cost? 


Can you tell me how much this diamond ring 

Well, it was about a $15,000 ring. 

And did one of these men remove It from your 


finger? 
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1 

A 

Yes, they got the ring from my finger. I 

2 

mean, not 

they, he, the fellow in the uniform. 

3 

M 

Q 

What else was taken from your person other 

4 

K 

than— 


9 

6 

A 

I had a twenty-dollar bill in my wallet. 

7 

which was 

taken. 

8 

4 

Any other rings or watches or Jewelry? 

9 

A 

They took my— 

10 

Q 

I mean, from your person? 

11 

A 

No, that's all. 

12 

13 

Q 

This was the man who was holding the gun at j 

14 

you, or the knife? 

15 


THE WITNESS: You mean “.he one who got 

16 

the 

Jewelry off my person? 

17 


MR. DOOLITTLE: Yes. 

18 

A 

Yes. 

19 

Q 

Now after they tied you up, what happened 

20 


then? 


21 

22 

A 

Well, I was laying there and I was saying 

23 

my prayers 

e 

24 

Q 

How long did you lie there? 

25 

A 

—and then I heard a commotion downstairs 
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and I heard something about aspirin, but that's all. Tfc 


rest was told to me. 


Don't tell us what was told to you. Tell 


us what you heard. 


I heard a bell ring. I heard a lot of com 


motion downstairs, but I don't know what happened down 


there. This was told to me later. 


You heard a bell ring; you heard somebody 


mention aspirin and you heard some commotion? 


Yes. 


You couldn't see what was going on? You 


didn't hear what was going on in detail? 


I Just heard a lot of commotion. 


What happened after this commotion, to you? 


THE WITNESS: What happened to me 


after thit» commotion? 


MR. DOOLITTLE: Yes. 


I heard a lot of voices yelling outside_ 


a lot of voices, and I thought to myself_ 


MR. WEINBERG: Objection. 


MR. DOOLITTLE: You can't tell us 


what you thought. 
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the WrrNESS: r. sorry, r. not a 

lawyer. 

Q Tell us only what you saw, heard or felt. 

* 1 " as Prayln «‘ Th^'a an I can tell you. 

« Now how long did you stay there In a tied 

condition after this commotion? 

A Quite a while, until 

Q Did you hear Mary? 

A I heard her screaming in the street. I heard 

her .creaming In the street and that's when I got the 
thought—oh, I'm sorry. 


trained — 


MR. WEINBERG: Objection. 

THE COURT: We understand, you're not 


MR. DOOLITTLE: That's a very normal 
thing to do, but try not to do it. 


20 

Q 

Nov, you're bound up in the 

21 

am I correct 

» Ma'am? 

22 

A 

Yes. 

23 

Q 

And the mouth? 

24 

A 

Yes. 

25 

Q 

With adhesive tape,correct? 
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Yes. 


Q You heard this commotion downstairs* some¬ 

thing about aspirin and then you heard Mary screaming? 

A Screaming. 

Q What happened then? 

A Well, then people started to flock into my 

house. I was untied, I think by one of the moving men of 
Mrs. Minskoff and then the next thing I knew the doctor 
came and I got a shot in my arm and I was out for a littl 


while. 


Q Now, incidentally, I ask you again to look 

at People’s Exhibit 3 In evidence, the one before you. 

Can you put a Y where you observed Mary Barsh, your maid, 
sitting? 

A Well, I can do it here, I guess. She was oi 

this couch, love seat. 

MR. DOOLITTLE: Your Honor—-at thi 3 
time I'll still Interrogate, but I'd like for the 
Jury to take a look at this. I think they can look 
and listen at the same time. 

THE COURT: I'll have to ask you not t 
put any Questions while they're looking. 
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MR. DOOLITTLE: All right. Pine. 
(Photograph handed to the members of the Jury.) 

Q Now did you have occasion after this thing 

was over to go up and see what, If any, Jewelry was missing? 
A Of course. I looked over everything. 

Q Will you tell us what Jewelry you found miss¬ 

ing? 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A All the Jewelry I had in the bag. I had a 

double strand of pearls with a diamond clasp. I had a pin. 

I had a bracelet with a diamond clasp. I had another pinky 
ring, a diamond one. I had a;»y number of things. I had 
a couple of gold pieces that were not Insured. 

Q Do you know what the value was of the Items 

that you found missing? 

MR. WEINBERG: Ol - 'acted to, your Honor, 
as this witness is not an expert as to what was the 
value of these Items. 

MR. DOOLITTLE: 1*11 withdraw the question. 
Q Did you buy those,, or did your husband? 

A My husband. 

Q Do you know how much was paid for the Jewelry 

that was missing? 


t 
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* Well, my husband bought most of It. 

Q Do you have any idea what was paid for Itt 

the WITNESS: You want me to tell how 
“bch I got from the Insurance company? 

WEINBER0: ob ->«ted to. your Kono 
Q Did you submit a claim? 

A I certainly did submit a claim. 

«R. ^LITTLE.- I think it's admlsslb] 


your Honor. 


THE COURT: ra take u _ 


Q Y ° U SUbnltted a 'lot™ T=r missing jewelry? 

THE COURT: If the witness knows. 

Q Do you know how much you received? 

A Yes. 

• t K 

Q How much? 

A Twenty-five thousand dollars. 

« I see. were some of these Items not Insure 

* A couple of little Items weren't. You know, 

like a couple of gold bracelet, and a couple of other 11 , 
Items. 

Q What other Items weren't — 

A Oee—offhand It's difficult to remember. 
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1 

2 
3 


Q How about cash, other than the twenty dollars? 

Any other cash missing? 

A No. 

Q Any other articles missing, other than the 

Jewelry? 


No, Just the Jewelry. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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Q Incidentally, at about 11:15 of that morning 

had the beds been made, if you can recall? 

A Well, Mary was working upstairs. I would 
Imagine so. 

Q Let me ask you this; I show you this picture 

which I— 

MR. DOOLITTI Your Honor, I ask that 

this be marked People's Exhibit 4 for identification. 

4 

THE COURT: People's Exhibit/for iden¬ 
tification. 

(People's Exhibit 4 received and marked 
for identification.) 

Q I ask you to look at People’s Exhibit 4 for 

Identification. Can you tell me what that is a picture of? 
A A ransacked closet. 

Q Is that a closet in your house? 
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1 

2 

3 

4 

5 

6 
7 
• 
9 

10 

11 

12 

13 
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A Yes. 

Q All right. What room Is that closet In? 

A That Is in between the two bedrooms. 

Q I see. Was there any Jewelry in that area at 

all? 

THE WITNESS! In this closet? 

MR. DOOLITTLE: Yes. 

A No. 

Q All right. Now prior to 11:15, the time that 

thla man broke Into the house, was that the condition of 
that particular closet? 

A Certainly not. 

9 After they had left the house, was that the 

condition of the closet? 

A Yes. 

MR. DOOLITTLE: Your Honor, I offer that 

in evidence. 

HR. WEINBERG: Objection to that, as the 
proper foundation has not been laid. This witness 
has not testified that she saw the closet beforehand. 

THE COURT: Sustained. 

Q Did you see the closet beforehand? 
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' My closets were always Immaculate. 

9 Did you m It that day before It was ran 

sacked? 


Of course. Why should it be upset like that? 
Q Was it in that condition? 

A No, it was not ransacked. Not until they 

got there. 


10 

11 

12 

13 

14 
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18 
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THE COURT: All right. Show it to 
counsel, please. 

(Photograph shown to Mr. Weinberg.) 

THE COURT: We'll received it in evi¬ 
dence . 

(People's Exhibit 4 previously marked for 

Identification now received In evidence.) 

MR. DOOLITTLE: Now I ask that this 

Picture be marked People's Exhibit 5 for Identify 
cation. 

(People's Exhibit 5 received and marked 
for Identification.) 

« I ask you to look at Peoples Exhibit 5 for 
Identification, Mrs. Marcus, and ask you If that Is a fair 
and accurate photograph of the upstairs closet? 
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Yes. 

In which room? 

That was off the second bedroom. 
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Is that a fair and accurate condition of 


the closet as it existed after these men had left the 
premises? 


10 

11 

12 

13 

14 

15 

16 
17 
ia 
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A Yes. 

Q Can you tell me, did you see that closet prio 

to the three men entering your home on that day? 

A I saw this closet many times. 

Q Was it in that condition? 

A Never. 

Q It was ransacked? 

\ 

A Yes. 

Q I draw your attention to the--as you look at 

the picture—the left-hand door. Was there a door there. 
Ma'am? 

A Yes. 

Q Is there a door there now? 

A I don't see one. 

Q 


A 


Was it broken prior to 11:15 on— 
No, the door was broken afterwards. 
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i 

Q 

While these three men were in the house? 


2 

A 

Yes. 


3 




4 


MR. DOOLITTLE: I offer it in evidence. 


5 


THE COURT: Show it to counsel. 


6 


MR. WEINBERG: No objection. 


7 


THE COURT: People's Exhibit 5 in evl- 

1 

8 

dence 

• 

. 1 

9 


(People's Exhibit 5# previously marked 

r 

1 

10 






for identification, now received in evi- 

i 

11 






dence.) 

i 

■ 

12 




13 


MR. DOOLITTLE: I ask that the Jury be 


14 

permitted to see People's Exhibits k and 5 in evidence. 

i 

15 

your Honor. 


16 


(People's Exhibits 4 and 5 exhibited to 


17 


the Jury.) 


18 






MR. DOOLITTLE: Just one or two more 


19 




20 

questions. 


21 

Q 

You subsequently moved from this home, is 


22 

that correct? 


23 

A 

Yes. 


24 

Q 

As a matter of fact, you put it up for sale 


25 

right after 

this Incident, is that correct? 
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» 


I 


A As a matter of fact, the house was up for 

9 

• sale before the Incident. 

3 

Q I understand. When did you move from the 


house? 


A Actually, In September. 

Q Did Mary Barsh still stay with you, continue 

In your employ? 


10 

11 
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A Yes, throughout the entire time afterwards. 

Q Do you know where she went after you left? 

A No, I don't. 

Q You don't know where she Is today? 

A No, I don't. 

MR. DOOLITTLE: Thank you, I have no 

further questions. 

CROSS EXAMI! AT TON 
BY MR. WEINBERG: 

Q Mrs. Marcus, do you remember testifying on 

two different occasions In connection with this matter? 

A Yes. 

Q And on each of those occasions and here today 

you set forth that you cannot identify this gentleman here, 
Sebastian Rossllli as having been the man who was in your 
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10 

11 

12 

13 

14 

15 

16 

17 
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1 home on that particular day, la that correct? 

2 

A Correct. 

Q And as you sit here now you cannot identify 

this man as the man who was in your home, is that correct? 
A That's right, I can't. 

Q On this particular day, January 11th in the 

morning some gentleman in a brown uniform came down the 
walk, is that correct? 

A I wouldn't call him a gentleman any more. 

Did he have a brown uniform on? 

Yes. 

Will you describe hi* to me, as best you can? 

Well, I only have a very hazy recollection of 

hl». X remember he tall and dark-rather nice looking. 
I would say. 

Q Did he have a hat on? 

* I don't remember. I really don't remember that 

Q N< ”' thht gentleman moat aaauredly waan't thla 

defendant, is that correct? 

A No, he wasn't. 

« N°w do you recollect that there mere two other 
people in the house that day? 


Q 

A 

Q 

A 
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1 

A 

Yes. 

2 

* 

Q 

Two other men, is that correct? 

* 

4 

A 

Yes. 

5 

Q 

Now did you see either one of the other two 

6 

men? 


7 

A 

I never saw their faces, no. 

a 

Q 

You never saw their faces? 

9 

A 

No. 

10 

11 


You stated before that you saw an apparition 

12 

shoot past you with a hat on, do you remember stating that? 

13 

A 

Yes. 

V 

14 

Q 

Now that apparatlon that shot past you with 

15 

a hat on, was that a tall man or a small man, or what? 

16 

A 

I couldn't tell you. It was like a shadow 

17 

running past 

me swiftly. 

18 




Q 

But he had a hat? 

19 

20 

A 

Yea, I remember the hat. 

21 

Q 

Do you remember how he was dressed? 

22 

A 

Like a shadow with a hat on. That's what I 

23 

remember. I 

don't remember how he was dressed. 

24 

Q 

You know where your living room Is, Is that 

25 

correct? 
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1 

2 

3 

4 

5 

6 
7 


A Of course. 

Q And there*s a People's Exhibit, I believe 
No. 3 I'a doing this from memory—marked Into evidence 
as People's Exhibit 3 which Is a fair description of your 
living room, is that right? 

A Right. 


• 

9 

10 

11 

12 

13 

14 


Q Will you take a look at the picture, please? 

A Yes. 

4 No "’ there wer « two "arks on People's Exhibit 

3. One 1, .here you .ere and the other one, I believe the 
Y Is where Mary Barsh .as. Is that correct? 

* Yes. 


15 

Q 

And was there a man with Mary Barsh, where 

16 

he was at 

the Y marked on the picture? 

17 

A 

Yes. 

18 

19 

Q 

Ho. many feet Is It from where you .ere to 

20 

Where Mary Barsh Is, In your living room? 

21 

A 

I don't know how many feet. 

22 

Q 

Is it a matter of three or four feet? 

23 

A 

Maybe a little more. 

24 

Q 

Well, Is it — 



it's a very large living room. 
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1 Q I^t*s take a look at the X and the Y that's 

2 marked there, and will you tell me roughly. Is It as far 

3 

from where you are to where I am now? 
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A I was lying face downward. I looked up for 

a minute and saw a stockinged face. Then I was told. 
Don't look at me." I saw a pair of dark shoes and the 
end of an overcoat, but I did see a gun as I stood up. I 
was with the gun In my back so I was hysterical, you 
might say and he told me not to look so I didn't look, 
but I did see a gun. 

Q The man that told you that, though, was the 

same man that came In originally, is that correct? 

THE WITNESSi The man that told me 

what? 

Q The man that has his gun in your back. Isn't 

that the same man that came In with the dark uniform? 

THE WITNESS: Told me what? 

MR. WEINBERG: Not to look. 

A No. 

Q That was a different man? 

A That was the man holding the gun at Mary's 

back. 4 
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1 Q Did that man have on a hat? 

2 

A I don*t know what he had on. I told you, I 

3 

«J U8t 8aw a P alr of shoes and the end of an overcoat. When 
j 1 looked U P I saw the stockinged face and when I was told 

I not to look ' I happened to see shoes and the bottom of an 
. overcoat. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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Q So then, would this be a fair statement of 
the three descriptions that you have given with regard to 
the people that came Into the house; 

The first man came In, had a brown uniform on. Is 
that right? 

A Right. 

Q That's all you know about him? 

A Right. 

Q The man that was with Mary Barsh, all you saw 

of his appearance was shoes, a long coat and a stocking? 

A Stockinged face. 

MR. DOOLITTLE: She testified a gun, too. 

MR. WEINBERG: All I'm talking about Is 

the physical appearance. 

THE COURT: Did you see a stocklng-- 

THE WITNESS: When I looked up from my 
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lying position I saw a stockinged face, yes. 

the COURT: And the third gentlecan 
-a. the apparition that ran out of the house? 
the WITNESS: Right. 

HR. WEINBERO: I have no further ques- 

tlons. 


tlons. 


MR. DOOLITTLE: I have no further ques- 


THE COURT: Thank you, Mrs. Marcus. y 0 

way step down. 

(The witness was excused.) 

MR. DOOLITTLE: I call John Frlel, 
District Court stenographer. May I approach the 
bench, your Honor. 

THE COURT: Yes. 

(Discussion at the bench, out of the hearing of 
the Jury.) 

the COURT: You are now going to call 
another witness, not the one you originally Intended? 

MR. DOOLITTLE: Just for the record, 

Mr. Frlel 1 . a court reporter and he's taking te.tl- 
•ony right now and I understand he-ll be over poe.lbly 
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this afternoon, so I'll have to call another 
witness out of turn, 

THS COURT: All right. 

MR, DOOLITTLE: I call Brian Barto. 

BRIAN BARTO, 37-05 88th Street, 
Jaolcson Heights, Long Island, called as a witness 
on behalf of the People and being first duly 
sworn, testified as follows: 

MR, DOOLITTLE: Your Honor, before I begin, 
and again to save time. I'll present to Mr. 

Velnberg pursuant to the rule In People v. Rosario, 
the grand Jury testimony of Brian Barto swornto 
before the grand Jury on February 24, 1965, pages 
25 and 26 and also a statement given by Mr, Brian 
Barto to Detective Altomare, the gentleman assisting 
me at the trial on February 1, 1965, and I esk that 
they be marked as one exhibit. 

THE COURT: People's Exhibit 6A for 
Identification, grand Jury minutes of this witness, 
pages 25 and 26 and People's Exhibit 6 b for Iden¬ 
tification, statement of this witness dated Feb¬ 
ruary 1, 1965. 


1 
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(p.opl... Exhibit! 6 a and 6B , respectively , 
received and narked for Identification.) 
DIRECT EXAMINATION 

BY MR. DOOLITTLE: 

Q Brian, back In 1965, January of 1965 you 

lived at 27 Maryland Avenue, Long Beach, New York, Is 
that right? 


9 

10 

11 

12 

13 

14 

15 

16 


A Yes. 

Q And how old are you now? 

A Eighteen, 

Q When was your birthday? 

A November 2nd. 

Q So you're just eighteen now? 

A Yes. 


17 

18 

19 

20 
21 
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Q And are you attending college? 

A Yea, 

Q Out of state? 

A 

A Yes. 

Q Are you a freshman? 

A Yes. - 


Q °° Jr °“ ' , ' C>U J * nu “ r P 11. 1%5 approximately 
wound 11:15 In the morning being i„ the vicinity of 









1 

2 
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premises 239 Bay Boulevard, at Atlantic Beach? 


A 


A 

Yes, 

3 

4 


Q 

^ere you alone on that day, or were you 

5 

with 

somebody? 

6 


A 

I was with someone. 

7 


Q 

Who were you with? 

8 


A 

My friend, I mean, my friends. 

9 


Q 

And who were they? 

10 


A 

Billy Henderson and John Swift, 

11 


Q 

And what were you doing on that day about 

12 

, 




that 

time? 


13 




14 


A 

We were walking down the block. We were 

15 

shovelling 

8 now but we were just walking down the block 

16 

at that time. 

17 


Q 

You were looking for a job snow shovelling? 

18 


A 

Yes, 

19 


Q 

Did you have shovels with you? 

20 


A 

Yes, 

21 






Q 

All three of you? 

22 






A 

Yes. 

23 




24 


Q 

You say you were just walking down the block 

25 

down where 

239 Eay Boulevard is? 
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A Yea. 

Q Aa you walked, were youvalklng towarda 

239 Bay Boulevard or away from it? 

A Toward It. 

Q Toward it? 

A Yea. 

® No “* ln th * dlr «ctlon that you waro walking 

«• you approached 2 3 9 Bay Boulevard, would It be off to 
7 our right or to your left? 

A To the right. 

Q Where wore you walking-on the sidewalk, on 

the atreet? 

A The middle of the street, 

Q thre * of y° u w ®re walking, carrying 

anow ahovela? 


20 

21 

22 

23 

24 

25 


A Yea. 

Q Looking for Jobs? 

A Yea. 

Q Now at 11:15 in the morning, aorae time 

around then, did something happen? 


Yea. 


Will you tell us in your own words, Brian, 
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vhat you saw happen? 

A I saw three men running towards me and then 
they ran by us, and then they turned the comer and 
someone kept on saying, "Stop them.". 

Q You heard someone yelling, "Stop"? 

A Yes, 

^hat did yov do when you heard that? 

A They were by us by that tine and we turned 
around and went to the corner and they got in a car and 
they drove off, 

Q The same three men that ran toward you ran 
past you and got into the car, were they the same men 
that got into the car? 

A Yes, 

Q Now I ask you to look around this courtroom 
and ask you if you can see any of the persons in this 

courtroom who was there, one of these three men running 
towards you? 


Yes, 


Q Can you point him out? 

A Right there. 


MR. DOOLITTLE: May the record indioate 
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1 

2 


that the witness points to and Identifies the 
defendant. 


10 
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MR. W3INBERG: Objection, your Honor-- 
MR. DOOLITTLE: I’ll withdraw that, 

Q Which nan do you mean? 

A The one right there. 

THE COURT: Which table? 

THE WITNESS: Sitting at the second table 
from you. 

THE COURT: From you? 

THE VITO ESS: Yes. the man on my left. 

THE COURT: The man on your left? 

THE VIT!'ESS: Yes. 

THE COURT: Do you concede he’s identified 
the defendant for the record? 

MR. DOOLITTLE: Let the record indicate that 
the witness identifies the defendant, Sebastian 
Rossllll. 

Q Is there any question in your mind that this 
defendant, Sebastian Rossllll was one of the three men 
who were running toward you? 


MR. WEINBERG: Objected to. 
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THS COURT: Overruled. 
Vhat was your answer? 


CROSS EXAMINATION 
BY MR. WEINBERG: 


KR. DOOLITTLE: No further questions 


Brian, you were out with two other men on 


the day of January 11, 1965? 


Yes. 


that day? 


On that day where had you cone from? 

Came from my house shoveling snow. 

And was there a lot of snow on the ground 

Yes. 

What kind of a day was it? 

A sunny day. 

You remember that vividly? 

Yes. 

What school did you go to? 

I went to Long Beach High School. 

And where do you go now? 

College, in Florida. 
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Where are you going now? 
St. Leo's College. 

And vaa it a cold day? 
Yoa. 

It was cold? 

Yea. 


that correct? 


*nd you ..Iking in this vicinity, i. 


A Yea. 

Q * hl » Incident took pl.c. ? 

A Yes. 

Q Where did this incident take place? 

Well, I guess about half a block away. 

« *nd did you .nybody m the street before 
you ... the,, three people running towarda yQu? 

1 <Wt r<Sm,nber - ^“-e night hav „ „„„ 

F«ople. 


that correct? 


There .1,0 ugh. not h . va baan peopl#> ^ 

? 

There was a nan ther» r 

n»n there, I remember now, 

Thert was another man? 

On the other side of the street. 
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1 

Q 

Another man? 

2 

A 

Yea. 

3 

4 

H 

A 

Did you see a woman? 

No. 

5 

6 

Q 

No woman? 

7 

A 

No. 

3 

9 

Q 

this point? 

Did you see any police officers there at 

10 

A 

No. 

11 

12 

Q ® re thora 8n y cars Pa.'k«c! «lonr the curb fta 

youvnikod along? 

13 

14 

A 

r don't remember. I don't think so. 

15 

Q 

You don't remember? 

16 

A 

Ho. 

17 

18 

Q 

wards you? 

Now. the jc three men. were they running to- 

19 

A 

Yea. 

20 



They were? 

21 


A 

r hat'a right. 

22 

23 

Q 

man dressed? 

And 1„ running toward, you, how w„ th, flr.t 

24 


KH. DOOLITTLE: J.„ sol „ e to obJ „ t (|> 
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"..how was the first m an dressed". 

Q How was the first man that you saw--how 
was he dressed? 

A He had a coat on. 

Q What kind of a coat? 

THE COURT: Let the record show that 
Kr, Doolittle withdrew his objection. 

Q What kind of a coat? 

A One of Them had a long coat on. 

Q Long coat? 

A ^hat's right. 

Q V*hat did the first man have on? 

KR. DOOLITTLE: Objection, your Honor, 
He's characterizing it was the first man. First, 
from what point? 

THE COURT: Yes. Will you be--we 
don't know whether they were running all together 
or separately. 

Q When the three men came at you, coming in 
your direction, were thoy running all together, or was one 
running bohlnd the other? 

A They were running along together. 
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Q All three were In the sane— 

A That’s right. 

Q And they were running on the sidewalk? 

A No, they were in the street* 

Q In the street? 

A That's right. 

Q you looked at them you were walking in 

the direction I’m walking to you now? 

A Yes. 

Q And they were coming in the direction where 
you’re seated towards me, is that correct? 

A Right. 

Q Now. you saw all three men, is that correct? 
A Yes. 

Q You did? 

A I saw them, yea. They were x*unning towards 

me. 

Q Now tho man that was closest to the side¬ 
walk, coning in the direction that I’m walking towards 
you—you were ooming toward me—what was . that man, how 
was he dressed? 

A I’m not sure. 
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Q A nd how was tha second man to his loft 


dressed? 


3 



A 

He had a coat on. 

4 

5 


Q 

He had a coat on? 

6 


A 

Yes. T h8 guy i n the middle had a black 

7 

coat 

on. 


0 


Q 

The guy in the middle had a black coat? 

9 


A 

Yes, that's right. 

10 


Q 

How was the man all the way over on the 

11 

left 

dressed? Did he have a coat? 

12 



A 

Yes. 

13 

14 


Q 

He had a coat, too? 

15 


A 

Yes. 

16 


Q 

^ld any have hats? 

17 


A 

On. had . hat on, th. on. on th. „tr.n. left. 

18 

19 

20 


Q 

left? 

"hat color vaa It? 

THE COURT: Lot's Identify—vho vaa 

21 

22 


left. 

HR. WEINBERG: He's going—it's to his 

23 

24 


Q 

Is that correct? 

25 


A 

That's right. 


Q 


He had a hat on? 
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A Yes. 

Q la that correct? 

A Yea. 

Q What color hat was it? 

A I think it was black. 

£ Black hat? 

A I'm not sure. 

Q he man that had a black hat n n 

Ui8CK nac on, did you see 

his face? 

A No. 

Q ^ n *"- th0 ri ”‘ that was coming at 

jou, did you see bis face? 

THEKITHESS: You mean—what do you 

mean? 


man—as I'm approaching you now, the first 
»»» to your extrema right, did you see hi, face? 

A No, I saw the one In the middle, 

« You only saw the man 1„ the middle? 

A I’hat's right. 


Q 

A 


What did he have on? 
A black ooat. 

A black coat? 


Q 












Ba r to-oross 


171 


1 

2 

3 

4 

5 

6 
7 


A Yes. 

G Did he hare a scarf on? 

A I don't remember. 

Q You don't remember. Did you see thefaces 

of all three men? 

A Yes. 


S 

9 

10 
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G You did? 

A Veil, I didn't say I did 

Q D id you see the faee of any of the three men? 

A One of them, yes. 

Q You saw the face of one of the three men? 

A f hat'a right. 

Q How long did it take for these three men from 
where you first saw them to where they ran by you? It was 
a matter of seconds, is that not true? 

A That is true. 

G Did you move off to the side when they were 
running— 

a They ran by ua. Th.y want ovar on t. ha. aid.. 

G They ran right by you? 

A Yes. 

Q So, the only man whose fees you saw was the 
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1 

nan in the middle, is that correct’ 

2 

3 

A 

That's right. 

w 

4 

Q 

And for how long did you see his face? 

5 

A 

Not long. 

6 

Q 

"°“ ld y0U of » couple of seconds? 

7 

A 

'^hat 's right. 

8 

Q 

And did you notice whether the nan who was 

9 

10 

In the middle haa black hair or gray hair or brown hair? 

A 

alack hair, I» m pretty sure. 

11 

12 

13 

H 

Pretty sure, but_ 

A * 

Black hair. 

14 

Q 

face? 

u o you know Whether he had a s car on hi. 

15 

16 

A 

No. 

17 

•Q 

You don't know? 

18 

A 

No. 

19 

20 

Q 

And do you know whether he had shav.d-wh.th.r 

he was clean 

-shaven or had a board’ 

21 

22 

A 

I don't remera'oer. 

23 

Q 

You don't know that either? 

24 

A 

No. 

25 

Q 

You didn't t. ke a good look-you couldn't 
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ae® that, Isn't that so? 

A No, that isn't true. 

Q Well, describe the man's face. Did he 
have a beard, or didn't he? 

A I saw his race. He had black hair a nd_ I 

Just saw it. When I saw the picture, I knew it. 

THE C OURT: All right. I instruct 

the Jury to disregard that comment. 

MR. DOOLITTLE; Your Honor—— 

THE COURT; All right. Proceed. 

MR. DOOLITTLE; Your Honor, if you 
want to do it in the absence of tho Jury, I'd like 
to argue that point because I think_ 

THE COURT; I don't want to hear any¬ 
thing about it. If you want to come up to the 
bench, you may come up to the bench. 

Gentlemen of tho Jury, we'll excuse 
you now for lunch. Please don't discuss the case 
among yourselves or with anyone else. Please 
don't form any opinion or express any opinion 
about the case until it's finally submitted to 
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(The Jury v&3 excused for luncheon.) 

THfi COURT: We'll also excuse the witness. 
We can release you now, unless the D.A. wants 
you. 

DOOLITTLE: Just one second. 

HR. WEINBERG; I have a lot of questions 
of this vitnen 3 , 

THE COURT: AU right. I didn't n.an-I 
meant for lunch. 

(The witness was excused for luncheon.) 

MR. DOOLITTLE: Your Honor, the witness 
blurted out the fact that ho saw a picture and I 
think that's not objectionable under Sec. 393 -b 
—I guess It Is—of the Code which says that where 
Identification Is In Issue the prior identifica¬ 
tion by a witness is admissible. That is the one 
time that it Is. Normally, it' 3 objoctlonable 
because it la presumably used to bolster a wit¬ 
ness' credibility, but this specific section of 
the Code-- 

THE COURT: Well, I'm familiar with It. In 
other words. It's a question of the application 
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of lt f but the section says that a witness nay 
testify as to his prior identification but it 
doesn't say that he can testify as to his having 
identified hin by photograph, and this is the 
point I want to check into. I think that this 

may be Inadmissible and I'm going to check into 

it. 

hi?. DOOLITTLE: I think the photograph 
from which he identified him can also be of¬ 
fered in evidence and that point— 

HR. WEINBERG: May I Just say—and this 
is off the top of my head—I think the case of 
People against Trowbridge would hold—depends 
on tho application. In this particular case, I 
would say that Iwould be confronted-this may be 
substantive, the fact that he personally saw this 
men. If the testimony be such that he saw a 
picture and then picked him out of tho picture, 

that's one thing. That hasn't been testified to 
here now. 

H e states that he was physically pre¬ 
sent on that day a nd then the picture bolstered— 
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that's my Interpretation— that the picture 
bolstered his recollection or the man. When 
he saw the picture he recognized the nan. That 
Is the fact arter the horse. 

MR. DOOLITTLE: Ke Identified the wit¬ 
ness here in Court. 

KR. WEINBERG: He'3 identified the 
witness In Court. The defendant Is in Court and 
he's also Identified the defendant as a result 
of seeing him physically at the table today. 

THE COURT: You also get Into the touchy 
area of whether seeing the photograph refreshed 
or in fact, created impressions in his mind when 
he saw the photograph which aided him in a sub¬ 
sequent identification. That is the danger. 

MR. DOOLITTLE: Right, but I think it's 
all subject to cross txamination. 

THE COURT: All right. I'll consider this. 

MR. DOOLITTLE: As I say, the Court would 
be apprized of the fac t that I may attempt to 
put the photograph into evidence under 393. 

THE COURT: Allright. Be back at two 
o'clook, please. 
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A fT'RN-.QN S^rnw 

THE CLERK! People v. Rossilll. 

(Roll call of jurors.) 

TH*. CLERK: The Jury are all present, 

your Honor. 

the COURT: X had Just ruled that the 
Jury would disregard testimony which I.„ „ ot 

Suing to hare reread of the last statement of 
the witness, and X . m reaffirming that ruling 
orer your objection. Nr. Doolittle. 

MR. WEINBERG: I recoil Hr. Barto 

to the stand. 

BRIAN BARTO, recalled to 
the stand, resumed and testified as follows: 

CROSS EXAMINATION (continued) 

BY MR. WEINB-.-RC: 

« Mr. Barto, on January 11, i 96s dld you 

40 “ nT S " 0W ahOV ' Uin8 'lomty of Bay Boulevard, 

Atlantic Beach? 

A Yes. 

Q You did? 

A Yes. 
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Q Q 

Where did you shovel snow? 


2 




3 

A 

I don't know the address, but it was towards — 

\ 

4 

it wasn't 

near the bous—lt was opposite, where you oon. 


5 

down Richard Street and you cade a right. 


6 

Q 

Do you know where 239 Bay Boulevard Is? 


7 

A 

Yes. 


8 

Q 

Had you ever been to that house? 

1 

9 

A 

No. 


10 

Q 

'"hen was the fi"st f ima „, 

11.se time you learned where 


0 1 

239 Bay Boulevard was? 

1 

12 




13 

A 

After the r obbery. 


14 

Q 

Excuse ne at the robbery, 1, that correct? 


15 

A 

Yes. 


16 

Q 

Did you see anyone coming out of 239 pay 


17 

Boulevard? 



18 

A 

No. 


19 

Q 

You did not? 


20 





A 

No. 


21 




22 

Q 

Do you know a Detective Altomare? 



A 

Yes. 


23 




24 

Q 

And did you gl„ Detective Altomare a .tats- 


2S "*nt with regard to thla natter at any tine? 

_*_ 


I 
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A Yes. 

Q 4 you tell him you saw someone coming 

out 01 239 Bay Boulevard? 

A No. 

Q And the only thing you saw were three men 

running In your direction. Is that correct? 

A Right. 
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Q Now when you first observed these three men 

you were walking with two other gentlemen, Is that cor- 

Yes. 

What were their names? 

John Swift and William Henderson. 

And all three of you had done some shovelling 
that day. Is that correct? 

A Yes. 

Q And you were walking on the sidewalk with 

the houses being on the tight. Is that correct? 

A I wasn't walking on the sidewalk. 

Q You were walking where? 

A In the street. 

Q In the street? 

That's right. 


rect? 

A 

Q 

A 

Q 


A 
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Q When you first observed these three men 

how far away were they from you? 

A About half a block. 

Q Half a block. And you saw the three of then 

running toward you. Is that correct? 

A That*s right. 

Q Were they to your left or to your right? 

A A hey were running right towards us. 

Q Right towards you? 

A Yes. 

Q And the three men that were running toward 

you, did you observe anyt; lng in the hands of any of the 
three men? 

Yea. 

You did? 

Yes. 

What did you observe in the hand of any¬ 
one of them had a box in his hand. 

Which man had the box? 

lh ® one on the end. The one on the left to 


A 

Q 

A 

Q 

A 

Q 

A 

me. 


THE COURT: On your left? 
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THE WITNESS: That's right. He was on 
the left walking towards me, 

Q. A he one on the extreme left had a box? 

A Yes. 

Q Did the one on the right have anything? 

A No. 

Q Did you see any guns drawn, see any knives 

out? 

A No. 


Q 

men? 


Did you see any hats on any of these three 


A Yes. 

Q Which men had hats on? 

A The one on the left, 

Q The one on the extreme left had a hat on? 

A That's right. 

Q Did the one in the center have a hat? 

A No. 

Q Did the one on the right have a hat on? 

A No. 

Q Now, did you observe what kind of coats those 

three men had? 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Barto-orosa ^02 

Yes. 

Vliat kind of coats did the three men have? 
They were long coats. 

Long coats? 

That’s right. 

What did the nan on the left have? 

He had a long coat. 

He had a long coat? 

That’s right. 

What did the man in the center have? 

A long coat. 

And the man on the right? 

Long coat. 

What color was the coat? 

The man in the center was black. 

And the other two coats were? 

Grayish, like a tweed. 

T h®y weren’t brown, were they? 

No. 

None of them were brown? 

That’s right. 

Do you know vt«t a Paro.l P „t nan look. Ilka? 
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Q You never saw a Parcel Post man? 

A Well, yes. 

Q Co you know what color uniforms they wear? 

hr?. DOOLITTLE: Your Honor, there’s 
been no testimony about a Parcel Post man. I think 
she said United Parcel. 

y%. WEINBERG: United Parcel. 

Q Do you know what they wear? 

A Brown uniform. I'm not sure. 

Q If 1 Wore to teI l 7 ou that they wear brown 

uniforms would you say any of these three men wore a 
brown uniform? 


that. 


I couldn't be sure. I wouldn't say about 


You wouldn't say about thut? 


Q By the Way » y° u saw ">« here this morning. Am 

I wearing anything different than I wore here this morning 
A You have your glasses off. 

Q That's what you observe —that I don't have 


my glasses on,correct? 







! 
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A That's right. 

Q Now these three men that were coning at 

you, did they run to year left or to your right? 

A T 0 my left. 

Q They went to your left? 

A Correct. 

Q As these three men cane towp.rds you how 

long did it take them to get from where you flr 3 t saw 
then to where they passed you by? 

A Not long. 

Q. Very short, correct? 

A Right. 

Q Hatter of seconds, is that correct? 

A Yes. 

Q And during this period of time wr.at did you 

look at while they were coming—Just one man, or all three? 
A I looked at the one man. 

Q Just the one man? 

A That’s right, 

Q You didn't look at the other two men? 


I looked at them. He was the shortest one. 
He was the shortest one, but there were 


Q 
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two other men, correct? 

A Right. 

Q Tell oe what the nan on the right looked 

like. 

A I couldn't tell you. 

Q Can you tell me what the man on the loft 

looked like? 

A He was tall. 


10 

Q 

He was tall but he had a hat on, right? 

11 

A 

Right. 

12 



You can't desoribe the man on the right. 

13 


and ho didn* 

t have a hat on, is that true? 

14 

15 

A 

I don't know if he had a hat on. I 

16 

don't remember that. 

17 

Q 

You Just testified that the only man 

18 

with a hat on was the man on the left, is that correct? 

19 

A 

Right, 

20 

Q 

Vihat did the man on the right look like? 

21 

V’hat Was the 

color of his hair? 

22 


A 

I don't know. 

23 

24 

Q 

You don't know? 

25 

A 

No, I don't. 
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2 

Q 

Did you ever have occasion to dlsouss 

3 

this matter with the D.A's office? 

4 

A 

Yes. 

5 

Q 

A nd with the detectives? 

6 

A 

Yes. 

7 

Q 

And did you give them a description of 

8 

all three tnen 

0 

9 

10 

11 

A 

*ell, the one nan I gave a good descrip 

tlon of. The 

other two, fairly. 

12 

Q 

the rlght? 

Vhat was your description of the man on 

13 


14 

A 

He had a gray coat on. That's all, and 

15 

he was tall. 


16 

Q 

You didn't describe his hair at all? 

17 

A 

No. 

18 

19 

Q 

You didn't describe his fact at all? 

20 

A 

Not that I remember. 

V/ 

21 

Q 

And how about the man on the left who 

22 

had a hat on? 

What was your description of him? 

23 

A 

Ke had a hat on. 

24 

Q 

ThAt'a all you said? 

23 

A 

— and a gray coat. 
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Q 

And a gray coat? 

2 


A 

Yea. 

3 

4 

Q 

And the man in the c enter—what was your 

5 

description of him? 

6 

A 

He was short, black hair. 

7 

Q 

That's all, correct? 

8 

A 

Yes. I saw his face. 

9 

Q 

You saw his face. You saw the face of 

10 

the man at 

the right also, is that correct? 

11 


A 

Yes. 

12 

13 

Q 

Now, when you saw these three monooning 

14 

at you were 

they all running at the same rate of speed? 

15 

A 

At the same rate of speed. Just about. 

16 

Q 

w ho w 0 s running fastest, do you recol- 

17 

lect that? 


18 

A 

No. 

19 

Q 

Do you know who was the first man past 

20 


you? 


21 


A 

No. 

22 

23 

Q 

Did you see a woman in the street at 

24 

that point. 

a maid? 
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Q Did you see a gentleman who was colored 

in the street at this point? 

A No. 

Q Did 


you see any detectives in the street 


^ that point? 


No. 


MR. WEINBERG: I have no further ques¬ 
tions, your Honor. 


MR. DOOLITTLE: I Just have one, your 


Honor. 

REDIRECT EXAMINATION 
BY MR. DOOLITTLE: 

Q 


How you say you didn’t see any brown 


16 uniform, anything like that? 


17 

18 

19 

20 
21 
22 

A 

23 


No. 


Those men were all wearing coats? 
Yes. 


A 

Q 

A 

Q Y ° U d ° n,t know what they were wearing, if 

anytiing, underneath the coats, correct? 

Right. 


24 Q You ** w th83 « °>»n on Jai uary u, 1965 on 

2J Bay Boulevard, running toward you. Is that eo.-roct? 
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A Yea. 

2 

3 Ani J0U ldantl «» d this d.r, ndant ln 

Court hare as beinc on* «-v. 

4 -c - of the persons whom you saw 

5 runnlns towarda you. It that correct? 

\ A Yea. 

4 fro* the time that you caw him on Janu- 

' “ ri "* 1965 UP UntU yuu over ... this nan 1 „ 

person again? 

A Yea. 

''hen did you ace him In person a S al„ 

“ W M " “ B ‘ y ®°ul.vard on January nth? 

A At the police station. 

4 W ° Uld y ° U ddSdrlb * the circumstances l„ 

Wanich you saw him? 

A He vaa in a line U p . 

Q Was this in a room? 

A Yea. 

Q Wh ° W “ ln that -oo. besides the defend- 

•nt, the line up and yourself? 

A Detective Altomare. 

« Hew. how many persons were l„ this lln . 

Including this defendant? 
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1 

A 

Oh, four others. 

2 

3 

Q 

D id you know any of those people before? 


A 

Ko. 

4 

5 

Q 

fore? 

Had you ever seen any of those people be- 

6 

7 

A 

Ho. 

3 

Q 

You had, I believe, testified that you saw 

9 

the defendant 

before ? 

10 

A 

Yes. 

11 

12 


Other than the defendant had you ever 

13 

seen any of these other persons before? 

14 

A 

No. 

t 

15 

Q 

Now at that time—whenv&s this—February 

16 

1st, I think— 


17 

A 

Right. 

18 

Q 

—did you identify this defendant as 

19 

20 

b.!ng the person who was on Bay Boulevard on January nth? 

21 


THE COURT: Don't answer the question. 

22 


MR. WEINBERG; Objection. 

23 


THE COURT: Gentlemen, cone up to the 

24 

benoh. 

Will you step down, please, Mr. Earto? 

25 

(Discussion at the bench, out of the hearing 
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of the witness, who was temporarily excused.) 

THE COURT: Do you want to state 

anything further on the objection? 

MR. WEIN'FERO: At this time, I be¬ 
lieve it's improper on the grounds that on re¬ 
direct examination of this witness it would be 
improper to be brought out at this point, 

MR. DOOLITTLE: I submit that oounsel 
did go into the question of identification on 
cross examination, and I'm Just asking the Court 
for permission to reopen my direct examination 
rather than take him off the stand and bring 
him back. 

THE COURT: You mean for this purpose' 

MR. DOOLITTLE: For this purpose. 

THE COURT: Well, I will rule thusly; 

I t.:ink the question started, the question of 
being proper redirect-the objection should have 
been made at that time, and Inasmuch as we've gon 
through several questions, X i n going to permit 

the final one and, to the extent that it reinforce; 
the ruling, I will al 


so permit you--lf you want t< 
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consider this as part of your direct case-- 

make this part of your direct case. 

MR. DOOLITTLE: Thank you. 

THE COURT: The objection is overruled, 
Nov that we're on redirect, I'n going to Inter¬ 
pose my own objection on the ground It Is lead¬ 
ing and suggestive, 

(The witness Is recalled to the stand) 

REDIRECT EXAMINATION (continued) 

BY MR. DOOLITTLE: 

Q May I ask you this: you saw a line up 

with how many people? 

A Four, 

Q Incidentally, you said you were In the 

room. As a matter of fact, you were outside the room 
looking through a window, is that correct? 

A Yes. 

W There's a two-way mirror, is that cor¬ 

rect? 

A Yes, 

Q You oould see who was in there and tney 

oouldn't see you. Is that correct? 
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A Yes. 

Q Did you identify— 

THE COURT: Hr. Doolittle, will you 
please ask questions as to what happened? 

MH. DOOLITTLE: I'm trying to give 
the circumstances, your Honor. 

THE COURT: I don't want you indicating 
the possible answers within the question. 

MR. DOOLITTLE: I'm going to ask him 

outright. 

REDIRECT EXAMINATION (continued) 

BY MR. DOOLITTLE: 

Q Did you identify this defendant? 

A Yea. 

Q --at that time? 

A Yes. 

MR. WEINBERG: That is objected to. 

I'd like hin to state what transpired. 

THE COURT: I'll sustain the objection 
and instruct the Jury to disregard that question 
. and answer. Hr. Doolittle, don't put questions 
like that, please. Those are leading. That's 


I 
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the ruling. 

HR. DOOLITTLE: i»m aware that's the 
Court's ruling, but I'd Ilk. to argu. th. point. 

THE COURT: I know of no othor way to 
ask the question. You and I have had this situa¬ 
tion previously and I think you know „y attitude 
on it and I'll have to insist that you follow it. 

Q Let me ask you this; did you or did you 

not identify the defendant at that time? 

A I did. 

Q All right. Will you tell us how you 

identified the defendant at that time ? 

KR. WEIUBEHG: Objection. Objected to, 
your Honor—again, same ground. 

THE COURT: I'll sustAin the objection. 
Q Tell us everything that transpired when 

you identified the defendant on February 1st at the 4th 
precinct station house. 

* V.ll, wo wont Into th. room snd I look.d 

through this mirror, this gl.ss, and th. d.t.otlv. „ k . d 

mo did 1 r.cognls. an, of th.s. p.opl. and I sold, "jr,s\ 
•nd I identified him. 
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Q Did anybody suggest to you that Rossllll 

was one of the men Involved in this thing? 

A No. 

Q Did anybody suggest to you that you shou] 

Identify Rossllll? 

A No. 

Q Did you do It on your own, sir? 

A Yes. 

Q Is there any question that the man that 

you identified is this defendant, Sebastian Rossllll? 

A No, air. 

Q I believe you testified that the other 

persona in this line up you had never seen before In your 
life, is that correct? 

A No. 


78 

19 
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MR. DOOLITTLE: No further questions. 

RECROSS EXAMINATION 
BY MR. VSINBjUG: 

Q You were In the presence of a detective 

at this point. Is that correct? 

A Yes. 

Q How old were you then? 
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A Sixteen. 

Q And when you were in the presence of 

the detective do you remember the shapes and sizes of 
the other four men that were In this particular room? 

A No—they were kind of—they were thin. 

Q They were thin? 

A Yes. 

Q Is this defendant heavy? 

A No, he's not. 


Q What was the difference between them 

that made you identify this defendant? 

A I had seen him before, 

Q You had seen him before? 

A Yes. 

Q Let me ask you another quostlon. Do 

you remember these three men running at you? 

A Yes. 

Q Did one of them have an orange overcoat 

on? 


A No. 

Q Didn't have an orange coat on? 

A No. 
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Do you know what a trench coat looks 11 
Yes, 

Did any of them have a trench coat on? 
No. 

None of them had a trench coat on? 

No, 

Were they carrying big bundles with thei 
No. 

Just a little box, correct? 

That's right. 

You had been with Detective Altomare on 
a number of occasions prior to this February 1st, Is tha 
correct? 

A No, 

Q That was the first time you met Detectlv 

Altomare ? 

A No, I had met him sevoral times. 

^ You met him before that? 

A Yes. 

Q And at that time you gave him a deacrlp • 

tl°n of al l the people, or Just this defendant? 

A I gave him a description of all of then. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
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Q Slight— 

A -^ho other two I couldn't describe fully. 

Q You couldn't remember the hair of the 

other man, the man on the right coming at you, correct? 

A No. 

MH. WEItfB2?5r No further questions. 
HR. DOOLITTLE: I have no further 

questions* 

THE COURT: You may step down. 

(The witness is excused.) 

MR. DOOLITTLE: People call John J. 

Priel. 

JOHN ? R I E L, 54 McKinley Place, 
Massapequa, called as a witness on behalf of 
the People, having been first duly sworn, tes¬ 
tified as follows: 

DIRECT EXAMINATION 
BY MR. DOOLITTLE: 

Q Mr. Friel, what's your occupation? 

A Court reporter for the Distriot Court of 
Nassau County. 

Q And what type of reporting do you do. 
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Mr. Friel? 

A It's all the stenotype system. 

KH. DOOLITTLE: Your Honor, at this 
time I»d like to have this document, pages 19 
through 33 marked People's Exhibit No. 7 for 
identification. 


8 

9 

10 

11 

12 

13 

14 

15 

16 


(People's Exhibit 7 received and marked for 

identification.) 

Q Now, that's the little machine that we 

have right here that the court reporter is using now? 

A Yes. 

^ ^111 you tell us something of your edu¬ 

cational background and practical experience as a court 
reporter? 


17 

18 

19 
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A In 1959 I started school at Merchants and 

Bankers School in New York City for stenotypy. 

MR. WEINBERG: Your Honor, I'll nti- 
pulate to his qualifications, your Honor— 

MR. DOOLITTLE: And as to his compe¬ 
tency— 

MR. WEINBERO: No doubt about that. 

Q Right now you're employed as a roporter 
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in the District Court, is that correct? 

A Yes. 

Q Dld y° u hav * occasion on February 5, 

196$ to b. present In the District Court when . felony 
examination was conducted In regard to the case of 
People against Sebastian .Rossilli? 

A Yes. 


And was the defendant, Sebastian Rossilli 

m the courtroom at the time that this thing was con- 
ducted? 


A Yea, sir. 

Q Is he in this courtroom now? 

A Yes. 

Q Would y° u Point him out, please? 

A Yes, the gentleman sitting next to the 

counsel who Just rose. 

HR. DOOLITTLE! Indicating the de¬ 
fendant, Sebastian Rossilli. 


the presence of 
Court Judge? 


Was that felony examination conducted in 
the Honorable John S. Lockman. District 


A 


sir. 
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Q Now as the felony examination progressed 

and up to the point of Its conclusion did you take down 
everything that was said on your stenotype machine? 

A Yes. 

Q All comments of counsel, is that correct? 

A Yes. 

^ All comments of the witnesses? 

A Yes. 


All the comments of the Judge? 


Yes. 


And did a colored gentleman by the name 


of William Brown testify In that case? 


Yes, he did. 


And did you take down his testimony? 


Yes. 


Incidentally, can you reoall who was 


present at this examination? 

THE WITNESS: In what way? 

« Who was th. D.A? Who vae th. d.r.na. 

attorney, or would you have to look at th. traneorlpt to 
refresh your recollection? 

A I don't know. There's been a number of 


> 
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’ '' b0th ths D - A - ‘"d the defendant_ 

9 9 1 ,h ° W y0U th “ document and ask you to 

« l0 ° k “ ^ ° nd "• lf ‘ h “ «"•■•*« 7our recollection 
5 aS t0 Wh0 Kas Present at the tine? 

‘ * 1 ” m “ Db0r J ° 3eph the Assist- 

r ant D.A. and tha nan® Irwin r. « 

ln L * Oermaiao—i don't know 

I person. I just know the nane. 1 know h 

, .. * 1 know ho vaa there * 

though. * 

^ was there &a am af«> 

aa an attorney for this 

defendant. Seh.atlan Roaallli? 

A T hat>a how I got the none. 

« A U right. Plna . you Jay rfi((n vn 

Brown took the stand, aa any other wltn... 

.. J r witness, you took all 

the questiona and all th* „ 

all the answers, la that correct? 

* Yea. 

after you took these doi/n did you 
got a little slip or strfn r 

that , pap “ r >lnI1 * r to “>• typ. 

* 1S COnlng out <* «*• weehine of the report , 

w»o reporter here? 

Y ea » th « Pack of notes. 

. . 9 And dld 7 ° U thereafter tran.orib. that 

.‘A; ° f PaP ‘ r ’ th ' lnt ° ‘ typewritten transcript 

or the hearing? 
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A Yes. 

4 • P . « * 

Q 1 show y™ pages 19 through 33 and I 

you, sir, whether or not that is a fair and accurate 
transcription of every question that was asked of William 
Brown during the felony examination of Sebastian Rossilli, 
and whether or not that is every answer that was given 
By Mr. Brown? 

(Handing to the wl tness) 

A Yes. 

Q Now, you have co ipared that with your 

notes, is that correct? 

A Oh, yes. 

Q And that is accurate? 

A Yes. 

Q me ask you this, sir. When you take 

down words on that stenotype machine you take them down 
phonetically? 

A Yes, by sound. 

Q This gentleman. Brown, did he have an 

aoeent? 

A Yea, he was a Negro and he had a southern 

Accent. 
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MR. DOOLITTLE: Your Honor, at this 
time I'll offer People's Exhibit 7 for Identi¬ 
fication Into evidence. 

MR. V.' E111 PER 3: I vigorously oppose, 
your Honor, on tho following grounds. One, that 
a reading of this Into evidence Is violative of 
Section 6 of t/.e Code of Criminal Procoduro In 
that no due diligence has been established as 
the predicate for the reading of this Into evi¬ 
dence. Secondly, that this w ltness la entitled 
to the right of confrontation of an adverse 
witness, oarticularly Mr. Brown In this case, 
and that under the circumstances he's denied 

i • 

due process of lav, and thirdly, that the read¬ 
ing of this type of document is violative of 
the constitutional rights of this defendant, 

THE COURT: I take it you have no 
objection as to the foundation for the admis¬ 
sion of this. Is that correct? 

MR, WEINBERG: The foundation, as set 
forth by this witness, no, I have no objection, 
THE DURT: No objection as to its 
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possible inaccuracy, or anything else? 

KR. WEINBER3: No, none at all, 

THE COURT: It's subst&ntlve-- 
HR, VEINBZR3: Whatever this gentleman 
seta forth I deem accurate, but I say that the 
introduction is clearly violative of the law, 

HR, DOOLITTLE: Your Honor, In view of 
the fact that defense counsel has made these 
statements in front of the Court, I am offer¬ 
ing this In evidenco, a foundation now having 
been laid pursuant to the Court’s ruling that 
with a proper foundation, the witness Brown 
unable to be subpoenaed, that this would be ad¬ 
missible under Section 8 of the Code of Criminal 
Procedure and accordingly would be binding evi¬ 
dence, substantive evidence. I wioh the Court 
would so Instruct the Jury,in possibly much 
more intelligible terms. 

THE COURT: The Court rules that pur¬ 
suant to a hearing had before me, due diligenoe 
and efforts to locate the witness having been 
shown, that pursuant to the provisions of Section 
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8 of the Code of Criminal Procedure tha testi¬ 
mony taken at a prior hearing by the witness 
Brown is admissible in evidence in this trial 
as offered by the D,A. as ‘substantive evidence 
of the testimony of Willlan Brown, and his 
cross examination at the hearing, 

MR, DOOLITTLE: May It be marked? 

MR, WEINBERG: I respectfully except. 

THE COURT: People’s 7 in evidence, 
(People's Exhibit 7 for identification, now 
reoeived as People's Exhibit 7 in evidence.) 

, MR, DOOLITTLE: Incidentally, your Honor, 

there are certain things on here which have not 
to do with William Brown—half a page—and I as¬ 
sume that counsel will concede that is no part 
of the exhibit,Just have two more questions, 

DIRECT EXAMINATION (continued) 

BY MR. DOOLITTLE: 


Q You say Mr, Brown was a 

and spoke with rather a southern accent, 
A Yes. 


southern Negro 
is that correct? 


Q 


Now you have gone over that, correct? 
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Yes. 


Q Ani along th. lino h.r. you 

to something that ho a.y, " coat bou „n_ ^ 

took that phonetically? 


Yes. 


c So th,t 11 e »"» out "coat house"? 

A Th>tl " ^t I road In my not...that's 

what I transcribed. 

4 Y ° U d0nH know ‘'h.th.r ho meant "court 

house" or "coat house"—you f , . 

y Just took it phonetically? 

A That's right. 

MR. DOOLITTLE: I'd Ilk. to read this 
to the Jury, If j „ay. 

THE COURT: Road It 1 „ U , entirety. 
(Whereupon, Hr. Doolittle read the contents 
Of People's Exhibit 7 In evidence to th. Jury., 

MR. DOOLITTLE: I have no questions of 

Hr. Friel. 

i 

MR. WEINBERG: Just on. thing, your 
Honor, to th. effect that I. Jo ,i H . w. lnb .r s , did 
not represent this defendant at that hearing. 

THE COURT: Th. Court will take a 


i 
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recess now. 

Oentlenen of the jury, please do not 
discuss the case among yourselves or anyone 
else. Please don't express any opinion about 
the case until it Is finally submitted to you. 
Now, If you will follow the attendant, please. 
(Jury excused for a recess.) 

THE COURT: You are ilnlsbed with Mr. 
Friel, aren't you? 

MR. DOOLITTLE: Yes. 

THE COURT: Thank you, !lr, Friel. 

You may step down. 

(The witness was excused.) 

(A short recess was had, after which 
the trial was resumed.) 

MR. DOOLITTLE: People call John 

Swlft, 

THE COURT: Step up-here, please, Mr. 

Swift. 

JOHN PATRICK SWIFT, 

18 Pennsylvania Avenue, Long Beach, having been 
first duly sworn, testified as follows: 
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DIRECT EXAMINATION 
BY MR. DOOLITTLE: 

Q Mr. Swift--wait Just a second. 

MR. DOOLITTLE: If your Honor please, at 
this time I'd like to mark for identification as 
Popple's Exhibit 8A and 8 b, respectively, the 
grand Jury testimony of John Swift, specifically 
page 27* sworn to before the grand Jury on Feb¬ 
ruary 2 I 4 ., 1965 and also the statement of John 
P. Swift, taken February 1st, 1965 and witnessed 
by Detective Altomare and Joseph Kaplan, and, 
your Honor, pursuant to Rosario, I'll present 
People's Exhibits 8A and 83 to Mr. Weinberg. 
(People's Exhibits 8A and 8B, reepectively. 
receiver and marked for identification.) 

BY MR. DOOLITTLE: 


Now, John, you're a student at Long 


Beach High School, is that correct? 
A Yes. 

Q tWhat grade? 


Senior, 12th grade. 

In fact, you're attired without a tie 
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and sweater. Were you subpoenaed right in school today? 
You went to school? 

A Yes, air. 

Q And you were taken out of school and 

brought over to the court house, is that correct? 


A 

Q 

\ 

Q 

A 

Q 


Yes. 

How old are you, John? 

Seventeen. 

Can you reoall Janary 11th, 1965? 

Yes, sir. 

On th»t particular day war. you. along 

with Billy Henderson and Brian Barto shovelling snow at 
houses— 

A Yes. 

Q D!d 7 ° u h,v ” occasion to be In the vloinlty 

Of 239 Bay Boulevard, at Atlantic Beach at about 11:15 In 
the morning? 

A Yes, sir. 

Q And were those other two boys with you 

Billy Henderson and Brian Barto? 

A Yes, sir, 

Q Did something happen on that occasion? 
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A Yes, sir. 

Q Tell ns where you were when something 

happened. 

* I was .bout-wall, from 239 it was about, 

I'd »»7 half ablock to the corner where we were atanding. 
W. were .tending about two houae. In from the corner 
lta.lf and at that time, you know, we were Juat walking 
up the .treat, juat flnlah.d the job of .hovelling, you 
know, .hovelling , nov and w. were Juat walking down the 
Street, Juat looking for another job, actually, and that', 
when we noticed some people running. 

Q How, how many persons did you see running? 

A There were three men. 


54 W * re thay ln a group, single file, or 

what? 

A Th °y wer e in single file. 

Q How will you tell me what you observed 

these persons doing? Were they coming towards you or 
going away from you? 

A They were running towards us. 

Q Tell me what you observed them do. 

A They ran towards us and when they got to 
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1 the corner they made the turn around the corner, that we 

2 were Just on opposite corners at that time. They ran to 

3 th.ir car and at that time they got into the car and drove 

off and that was the last we saw of them. 

5 

6 Q Dld y° u actually see the three men get 

into the car? 

8 4 Yes. 


9 Hi ask you to look around the court room 

10 and I ask you whether or not any of the men who you saw 

11 running towards you on Jmuary 11th, 1965 at about 11:15 

12 in the morning that you Just described to us, are in this 

13 

room? 

14 

j 5 A Yes, sir. 

16 ^ Will you point out who you see that was 

there on that day? 
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A The first man at that table. 

Q Which man? is that the man to your left? 

A T h© man with the gold tie. 

HR. DOOLITTLE: May we indicate for the 
record, your Honor, that the witness points to and 
Identifies the witness, Sebastian RossilH? 

THE COURT: That’s the man without 
glasses at the second table from you? 
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THE VITNESS: Yes. 


the defendant. 


the COUHT: *11 right* Identifying 


Any question In your olnd that this Is 


one of the men? 

A No, sir. 

4 Nw ' whlch n,n he? I mean, was h , 
the first .an. the second nan or the third nan? 

^ lie was the middle man. 

« I see. And, physically, how did he con- 
pare with the other two men? 

A He v„ much anall.r th.n~v.ll, not much 
•nailer, but . good bit. He was not as heavy a, the 
other two men, either. ?he other nen were quite heavy. 


given time? 


Q How close did you come to him at any 


ten, fifteen feet. 


a The Width of a street, which Is only about 


correct? 


Q It had snowed the night before, is that 


Yes, sir. 


« Ar.d did you get a good look at his faoe. 


sir? 
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A air. 

3 , nt . ^ !!0W 1,1 ” “ k 7 ° u thIa = «d th. cefend- 

4 

j A So. ha we a not wearing a hat. 

« « X eee. And did you aee what. If anTth , 

7 h " carr led In hi a hand? 

« * »o, X didn't notice anything , n hi, hand. 

0 hat . w Q Y0 “ d ° n,t kn ° W Vh “ th ’ r ° r rr>t h » ha “ a 

, ^ h ‘" d ” ^ ethar h ' h ‘< not hlng l„ W , hand? 

2 A Sight. 

3 tine art. ! ^ “ “ k *ou feu, did there con. . on . 

' S.baetl r anUary U ’ ^ ‘ 4> ” n y ° U 3 ° W that ^oXendant, 

( Sebaa tlan Hoaaini, again? 

■.... ..J., - 

•••' •• «** - 

Q I s«o. What date w a3 thnf 

aS that # ca n you recall? 
That was February l 8t# 

Q Now would you deicnih. u 

escribe how you Identified 

those men this man, rather. 

A *• «•« asked—we were told that they had 
,P,Ct " — « - -X viewed that tit 
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vas the man, and we were asked to go in one at a time. 

I went in last. I was the last one. I didn't see any of 
the other people and I was asked to p in and I was asked 
to pick him out of a group of four men through a mirror. 

Q Now, was he standing in a group of four 

other men? 

k Yes. 

Q Had you ever seen the four other men in 

your life? 

A No. 

Q Did anybody indicate to you who was 
Sebastian Rossilli? 

MR. WEINBERG: Objected to, your Honor, 
let the witness testify as to what happened. 

THE HURT: Sustained. 

Q You say outside somebody told you that they 

had the suspeot, is that oorreot? 

A Yes. 

MR. WSINEERG: Objected to. 

MR. DOOLITTLE: That is what the wit¬ 
ness testified to. 

THEOURT: Overruled, 
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1 

Q Prior to the time that you were actually 


2 

brought to this mirror to look at these men, did anybody 

• 

3 

A 

indicate to you which man to point out? 


5 

A No, sir. 


6 

Q Did at any time anybody indicate to you 


7 

which man to point out? 

; 

8 

A No, not at all. 


9 

Q Didyou point him out without any assistance 


10 

or any help from anybody else? 


11 



12 

MR. WEINBERG: Objected to, your Honor. 


13 

MR. DOOLITTLE: I think this is Import- 


14 

ant, your Honor. 


15 

THE COURT: Well, what I'd like—I'd 


16 

like to first have the wltness--let him tell the 


17 

story and if his recollection is exhausted then. 


18 

if in good faith you feel there is more. I'll per- 


19 



20 

mlt you to ask him more specific questions. Until 


21 

we cover the thing by his recital in his words 

♦ 

22 

rather than questions of a leading nature. I'll 


23 

rule we will not have those leading questions. 


24 

MR. DOOLITTLE: Your Honor, I think he 


25 

has given a narrative of what happened. Now I 
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want to get more specific details. I think he 
testified—I think his testimony is on the record 
rather than me repeating it—I think there was a 
narrative answer to what he did. I think he said 
the boys went in individually. He said he was the 
last. I looked through the mirror and picked 
him out of four men." I Ju3t want to get more 
specific. 

THE COURT: Well, we're at a point now- 
Mr. Weinberg, I'll overrule your objection. 

MR. DOOLITTLE: I'll repeat the ques¬ 
tion now. 

Q Prior to your going into the room did any¬ 

body Indicate to you which man was Sebastian Rossllli? 

A Mo, sir. 

Q Did you talk to any of the other boys when 

they came back before you were allowed to — 

No, I didn't see them after that. 

When you went in, who did you go in with? 

A detective. 

I 

Do you know which detective? 

No, I don't, sir. 


A < 

Q 

A 

Q 

A 
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1 Q Did the detective indicate to you who was 

2 Sebastian Rossilli? 

3 

A No, sir. 

4 

Q Did you indicate to the detective whom you 

I Identified as being the man who was on Bay Boulevard on 
. January 11, 1965? 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes, sir. 

Q Is that man in Court here? 

A Yes, sir. 

Q Which man is he? 


A The man with the gold tie, sitting at the 

second table. 

Q Is there any question in your mind about 

that? 

A No, sir. 

Q The other four men you had never seen before 

in your life? 

0 

A Correction. There was three otner men, 

actually, and him. 

Q I see. There were three men. Including 

Rossilli, which made it four men when you were in—- 
A Correct. 
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MR. DOOLITTLE: No further questions 


CROSS EXAMINATION 
BY MR. WEINBERG: 


How old are you now? 

Seventeen. 

How old were you on January 11, 1965? 
Pifteer. 

Are you impressed by police officers? 

In a way, yes. 

You are. And on January 11 , 1965, were 


you impressed by Detective Altomare? 


You were shovelling snow on January 11 th, 


is that correct? 


Yes, sir. 

And you were with two other friends? 

Yes, sir. 

What were their names? 

Bill Henderson and Brian Barto. 

And at the time you were shoveling snow did 


you know Khere 239 Bay Boulevard was? 


No, sir. 
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1 

Q 

You didn't know where that was at all? 

2 

m 

A 

No. 

3 

4 

Q 

Did you see any men run out of this 239 

5 

Bay Boulevard? 

6 

A 

No, Just from that direction. 

7 

Q 

You saw men coming from that direction. 

a 

You didn't 

know where the house was, though, did you? 

9 

A 

No. 

10 . 

11 

<4 

By the way, did you see the car that these 

men got into? 

12 

13 

A 

Yes, sir. 

14 

Q 

What kind of a car? 

15 

A 

It was a Ford. 

16 

Q 

Convertible, hardtop? 

17 

18 

19 

20 

A 

I believe it was a convertible. 

Q 

And do you know what color it was? 

A 

A dark maroon. 

21 

Q 

What were you studying on January 11, 1965 

22 

in Long Beach High School? What courses did you take? 

23 

A 

I had English, my regular English course. 

24 

history. 

• ! - '. t 

25 

Q 

History what? 
















